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(i) 


STATEMENT OF QUESTIONS PRESENTED 


I 


Where there is evidence that a theater entrance terrazo floor 
is being repaired by the theater through its agent while a patron is 
inside, the repairs completed and the barricade removed immediately 
before exit of the patron who slips upon the newly repaired surface, 
injuring herself; where there was a "brownish substance" on her coat 
after the fall; where the theater manager attributes her fall to "some- 
thing that had just been put there that morning" and where the patron 
describes the floor as, "it had just been did up", is the direction ofa 
verdict against the plaintiff patron at the close of her case warranted? 
I | 
Where a plaintiff who slipped and fell upon freshly repaired 
theater floor shortly after the fall is told by the theater manager, 


concerning the cause of the fall, "it was something that was, just put 


there that morning" and names the substance but the plaintiff is unable 
to recall this name and where a motion for directed verdict is argued 
before the close of plaintiff's case, is it a proper exercise of the trial 
court's discretion to refuse to permit plaintiff to call the theater 
manager as a witness to ascertain the name of the substance placed 
on the floor which may have caused the fall? 


JURISDICTIONAL STATEMENT. 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. Appellant Proved A Prima Facie Case Of 
Negligence And Was Entitled To A J ye 
Determination Of The Issue 


The Trial Court Abused Its Discretion In 
Refusing To Permit The Calling Of Henry 
Perkins As A Witness Before The Close 
Of Appellant's Case “ 


CONCLUSION 
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APPEAL FROM THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the Municipal Court of 


Appeals for the District of Columbia ina civil case entered December 
15, 1959. (J.A. 43) Upon petition for allowance of appeal pursuant to 
the Rules of this Court governing review of cases from the Municipal 
Court of Appeals for the District of Columbia, this Court allowed an 
appeal by order dated March 7, 1960. 


The jurisdiction of this Court is invoked under Title 11, Section 
773 D.C. Code (1951 ed.). 


STATEMENT OF THE CASE 


In the Municipal Court appellant sued appellees for damages for 
negligence resulting in personal injuries to appellant. The case was 
tried before a jury June 15 and 16, 1959 upon appellant's Amended 
Complaint (J.A. 8) which alleged in paragraph three: 


"That on March 24, 1958, plaintiff attended the showing of a 
motion picture by defendant, Trans-Lux Corporation, in its 
theater and paid to Trans-Lux corporation an admission 
charge. That defendant, Trans-Lux, through its agents, 
servants and employees negligently maintained at or near 
the entrance to said theater a highly polished floor surface 
composed of a crushed stone material for patrons of the 
theater to walk upon. That while plaintiff was inside the 
theater, the defendant, Trans-Lux Theater Corporation, 
acting through its agent, servant or employee, the defendant, 
T. Altimont, who, in turn acted through his employees, serv- 
ants or agents, negligently covered said tloor with wax, 
polish or other slippery substance rendering the floor unsafe 
for walking upon. That as a result of the negligence of the 
defendant, Trans-Lux Corporation and the negligence of the 
defendant, T. Altimont, as aforesaid, plaintiff, while leaving 
the theater, slipped upon the slippery substance upon the 
floor, lost her footing, was thrown down and suffered serious 
personal injuries. (J.A. 8-9) 
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The pre-trial order (J.A. 9-10) provided that the Answer of 

appellee, Trans-Lux, to the original Complaint (J.A. 2) would serve 

as its Answer to the Amended Complaint and that the Answer of appellee, 
T. Altimont, to the Third-Party Complaint (J.A. 7) would serve as his 
Answer to the Amended Complaint. Trans-Lux denied negligence and 
pleaded sole and contributory negligence. (J.A. 2) The Answer of 

T. Altimont to the Third-Party Complaint (J.A. 7) denied negligence 
and, in pertinent part, alleged: 


"The third-party defendant admits that on or about March 24, 
1958, the plaintiff herein allegedly suffered an injury as a 
result of a fall while in or about the premises of the Trans- 
Lux Theatre. Civil Action No. M 29521-58. This epee 
defendant further admits that on or about the date of March 
24, 1958, he, through his employees or agents performed 
some repair work on the terrazzo topping of the said Trans- 
Lux Theatre. All other material allegations contained in the 


original complaint filed herein and in the Third-Party, Com- 
plaint are denied." (J.A. 7) 


The facts in the case shown by appellant as developed at the trial 


are essentially as follows: 


EVIDENCE 


About one year prior to March 24, 1958, date of the accident herein, 


appellee, Trans-Lux,engaged appellee, T. Altimont, to re-surface and 


repair the terrazzo marble surface of the flooring adjacent to the doors 
leading from its theater to the sidewalk (J.A. 35). The work was done 
in such an unsatisfactory manner that Trans-Lux refused to pay until 
the work had been done in a proper manner.(J.A. 35). About a week 
prior to the date of the accident, workmen of T. Altimont returned to 
the theater to repair the terrazzo flooring to the satisfaction of Trans- 
Lux (J.A. 35). They worked upon the surface but it was necessary for 
them to return a week later on the date of the accident, March 24, 1958, 
to process it (J.A. 35). It was also necessary that workmen match the 
colors of the original terrazzo surface upon their return on March 24, 
1958 and to "smooth it out", the surface (J.A. 31). | 


4 


On the date of the accident, the workmen of T. Altimont began to 
complete the repair work upon Trans-Lux terrazzo flooring and to attempt 
to do the repair work in a manner satisfactory to Trans-Lux (J.A. 31). 
The Trans-Lux theater has double glass doors for entrance and exit of 
patrons on both sides of its ticket booth. (See plaintiff's Exhibit No. 7; 

R. 163). At some time prior to 9:15 A.M., workmen of T. Altimont, 
began the work of repairing the terrazzo marble surface on the South 
entrance side of the Trans-Lux Theater (J.A. 31). A barricade was 
erected such that patrons of the theater could enter only by the North 
door at that time (J.4. 32) When the repair work on the flooring was 


completed on the South side the workmen reversed the process (J.A. 32). 


Patrons were then required to enter and leave by way of the South doors 
while a barricade was erected on the North side (J.A. 32). 


About 10:45 A.M., March 24, 1958, Mrs. Ruffin in the company of 
Mary Green paid admission charges and entered the Trans-Lux theater 
by way of the North door (J.A. 14; 26) while the repair work was in 
progress, as aforesaid, upon the flooring of the South entrance of the 
theater. After viewing the movie, appellant and Mrs. Green left by way 
of the South doorway. This consisted of double solid glass doors each 
33 inches wide (J.A.'15; 16). A patron of the theater leaving at the 
same time held the door open for Mrs. Green (J.A. 26). Mrs. Ruffin 
tollowed Mrs. Green. The door was coming back and Mrs. Ruffin put 
her hand against the door (J.A. 16; 18). Appellant's left foot slipped 
upon the slippery surface of the newly repaired terrazzo flooring.(J.A. 16). 
Mrs. Ruffin was thrown down and fell upon the floor and was injured. An 
usher of the theater came out and seated Mrs. Ruffin in the lobby of the 
theater and asked her to wait until the manager arrived. When the manager 
arrived a short time later he talked with appellant concerning the cause of 
her fall and, "HE SAID IT WAS SOMETHING THAT HAD JUST BEEN PUT 
THERE THAT MORNING BUT WHAT HE SAID IT WAS, I REALLY CAN'T 
RECALL" (J.A. 16), The manager of the theater told petitioner "SOME - 
THING HAD BEEN PUT ON THE SURFACE AND HE CALLED THE NAME 
BUT I DO NOT REMEMBER WHAT IT WAS" (J.A. 17). 
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Appellant testified concerning the condition of the floor upon which 
she fell that 'IT HAD JUST BEEN DID UP" (J.A. 24). When asked on 
cross examination: "Q, When was it that you noticed that it looked like 
it had just been did up?", she answered: "A, WHEN I LOOKED DOWN 
TO SEE WHAT WAS SO SLIPPERY" (J.A. 24; 25). Petitioner testified, 
"TT WAS SOMETHING ON IT" (J.A. 20). Appellant also said that the 
floor was dry but glassy and that it was shiny and slippery (J.A4. 19). 
Because of her pain at the time of her fall, Mrs. Ruffin did not notice 
anything on her coat after the fall. The witness Mrs. Green did see on 
the back of Mrs. Ruffin's coat A BROWNISH SUBSTANCE. Mrs. Green 
brushed off the brownish substance (J.A. 27). Mrs. Green said that she 
remembered making a remark, at the time, that something should have 
been done (J.A. 27). Mrs. Green testified the floor surface, 't LOOKED 
AS IF IT HAD BEEN WAXED." (J.A. 27) 


Before the close of appellant's case and while awaiting a medical 
witness, Dr. Engh, both appellees made and argued motions to direct 
verdicts. During the course of the argument appellant asked leave to 
call one Henry Perkins, day manager of Trans-Lux Theater on date of 
the accident and the man who stated to appellant concerning the cause of 
her fall, "It was something that had been just put there that_ morning." 
Counsel for Trans-Lux had advised appellant's counsel on the day before 
that Perkins had gone to a hospital for a check-up and would probably be 
in attendance the next day (J.A. 40). Counsel for Trans-Lux stipulated 
that Henry Perkin's testimony would be the same as that of Mrs. Ruffin 
in this regard (J.A. 41). Despite this stipulation, the Trial Court refused 
to permit appellant to call Henry Perkins who, according to the stipula- 
tion and appellant's testimony, could have supplied the name of the sub- 
stance put on the floor that morning that caused appellant's fall (J.A. 42). 
The Trial Court granted both motions for directed verdict (J.A. 42). The 


| 
Municipal Court of Appeals affirmed the judgment, holding) that petitioner's 


evidence did not make out a prima facie case (J.A. 43). Thereafter appel- 
lant petitioned this Court for the allowance of an appeal. The appeal was 
allowed. 


STATEMENT OF POINTS 


1. Proof of the facts that the floor had "just been did up" and that 
appellant's fall inferentially was caused by "something that had just 
been put there that morning", the discovery of a brownish substance 
on the coat of appellant after the fall and the fact that the floor "looked 
as if it had been waxed" was proof of a prima facie case of negligence 
such that the case should have been submitted to the jury. 


2. Negligence in "Slip-and-fall” cases may be proved by circum- 
stantial evidence. 


3. It was an abuse’ of the discretion of the trial court to refuse to 
permit the calling of a witness who could have supplied the name of the 


substance used which resulted in its condition before close of appellant's 


case. "4 


SUMMARY OF ARGUMENT 
I 


The question as to whether or not the re-surfacing, repairing and 
smoothing out of the terrazzo floor of Trans-Lux Theater resulted in the 
floor being negligently left in a slippery and dangerous condition was one 
for jury determination. The refusal of the trial court to submit the case 
to the jury and the direction of a verdict against plaintiff was plainly 
contrary to Giant Food Stores, Inc. v. Fine _U.S. App. D.C.__; 269 
F.2d 542. The plaintiff here slipped upon the newly repaired, re-surfaced 
and smoothed out terrazzo floor a matter of minutes after work had been 
completed and that section of floor opened up to the public. Although 
appellant was unable to name the substance used or left upon the floor 
it was clear from the evidence that some substance remained upon the 
floor causing the fall of appellant; the floor "looked as if it had been 
waxed," "it had just been did up" and, of course, there was a brownish 
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substance on the coat of appellant after her fall. The evidence was 
partly circumstantial but a jury is warranted in considering |circum- 
stantial evidence in cases of this sort. The effect of the decision of 
Municipal Court of Appeals is to bar proof of negligence by circum- 
stantial evidence in the so-called, "slip-and-fall" cases. This, naturally, 


is error demanding reversal. 


II 


Here, appellant who had just slipped and fell upon the newly re- 


surfaced and freshly repaired terrazzo floor surface was told by Henry 
Perkins, the theater manager, concerning the cause of her fall that,"'it 
was something that had just been put there that morning" and gave to 
appellant the name of the substance but appellant was unable to recall 
that name at the trial. The refusal of the trial court to permit the calling 
of Henry Perkins as a witness during the course of argument on motions 
for directed verdict but before the close of appellant's case was error 
which struck at the very heart of appellant's case. This was a clear 
abuse of discretion on the part of the trial court and is reversible error. 


ARGUMENT 
I 


APPELLANT PROVED A PRIMA FACIE CASE OF 
NEGLIGENCE AND WAS ENTITLED TO A JURY 
DETERMINATION OF THE ISSUE 


In this case the trial court refused to submit to a jury the factual 
determination as to the negligence of a theater operator and its agents 
when it appeared from the evidence that plaintiff had slipped and fell 
upon the newly repaired and resurfaced terrazzo floor of the theater 
entrance leading to the theater lobby. The trial court directed verdicts 
in favor of both Trans-Lux Theater and its agent T. Altimont t/a U.S. 
Tile and Marble Company at the close of plaintiff's case despite the fact 
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that there was evidence that the theater manager said to plaintiff words 
indicating that her fall had been caused by something placed upon the 


floor that morning by workmen repairing the floor. And, as a matter of 


fact, that the manager himself attributed plaintiff's fall to the substance 
placed upon the floor. 


This case was different from the usual "slip-and-fall" case in 
that here there was no question but that the floor had been repaired and 
re-surfaced and opened up to the public only a matter of minutes before 
plaintiff suffered her fall. The issue as to the unsafe condition of the 


floor was certainly a jury question. 


A question that should have been submitted to the jury in Municipal 
Court in this case was whether or not that as a result of the re-surfacing 
and smoothing out of the terrazzo floor and the use of some un-named 
substance, the floor was negligently left in a slippery and dangerous 
condition. Appellant says that the directing of a verdict before the close 
of her case and the refusal of the trial court to submit this question to 
the jury was plainly contrary to the recently announced opinion of this 
Court in Giant Food Stores, Inc. v. Fine _ U.S. App. D.C. __; 269 F.2d 
542 wherein it was held that the question as to whether mopping opera- 
tions negligently left a floor in a damp condition was one for the jury. 


In this case it was only a matter of minutes after the repairing, 
resurfacing and "smoothing out" of the floor was completed and the 
barricade removed that appellant slipped upon the surface described 
by her and witness as "slippery and” "it looked as if it had been waxed." 
True enough, she was not able to give the name of the substance used or 
placed upon the floor in this operation, nor was she permitted to call as 
a witness the day manager of the theater, Henry Perkins, who told her 
the name of the substance, but it was clear that some substance was used. 
A jury could have reasonably inferred that the manager himself attributed 
the fall of appellant to the substance placed on the floor that morning. This 
was plainly a declaration against interest and could not have been lightly 
regarded by the jury. 
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The opinion of Municipal Court of Appeals appears to make 


requisite for the proving a prima facie case in cases of this ‘sort the 


proof of the actual name or description of the substance used on the 


floor causing the fall. Such a holding is at variance with decisions in 
this and other jurisdictions. A case exactly in point on this subject is 
Menser v. Goodyear Tire and Rubber (Ark. 1952) 220 Ark. 315; 247 S.W. 
2d. 1019, 1020. In that case the Court held that there was a |jury ques- 
tion even though plaintiff did not know exactly what was on the floor: 


"While it is apparent that the above recital is somewhat 
disconnected and evidences a lack of ability on the part of 
appellant to give a clear and concise account of just what 
happened and all the attending facts and circumstances, 
nevertheless it is sufficient to convey the following informa- 
tion Appellant entered appellee's store to pay a bill; while 
attempting to do so she slipped on something and was caused 
to fall; the something was a spot on the floor about two or 
three feet in diameter, it looked like floor wax although she 
could not say positively; and, whatever it was it was i thick 
and thin streaks and it appeared as though some one had taken 
a wad of cloth and tried to take something up off the floor or 
put or smear something on the floor. 

"In our opinion the above factual situation was sufficient 
to raise a question of negligence on the part of appellee." 


Menser v. Goodyear Tire and Rubber Co., supra. 


The main question in this case is a simple one — Was the floor in 
safe condition, or, could fair-minded men draw only the conclusion that 
the floor was in safe condition? Moore v. American Stores 169 Md. 541; 
182A.436. Sams v. Albers Super Market 86 Ohio App. 167; 89 N.E. 2d 
101. Lander v. Sears Roebuck and Co., 141 Me. 422; 44 A2d 886. These 
decisions. and others indicate that the opinion of Municipal) Court of 


Appeals in this case is in error. 


Because the trial Court directed a verdict for both defendants 
before the close of appellant's case, the rule of law is clear that all 
facts shown by appellant must be taken as true and that appellant is 
entitled to the benefit of all reasonable inferences that might be drawn 


from the evidence presented. 
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"The rule applicable in the District of Columbia on a motion 
for a directed verdict in an action founded upon negligence, 
is that the evidence must be construed most favorably to 
the plaintiff; to this end he is entitled to the full effect of 
every legitimate inference therefrom; if upon the evidence, 
So considered, reasonable men might differ, the case 
should go to the jury; if, on the other hand, no reasonable 
man could reach a verdict in favor of the plaintiff, the mo- 
tion should be granted." 


Tobin v. Pennsylvania R. Co., 69 App. D.C. 262; 

100 F. 2d 435, 436. 

In cases such as this, the evidence must be viewed in the light 
most favorable to the plaintiff. Higashi v. Shifflett, 90 App. D.C. 302, 
195 F. 24784. Boaze v. Windridge & Handy, , 70 App. D.C. 24, 102 F. 
2d 628. Viewed in that light, there was evidence produced by appellant 
at the trial below from which the jury might have reasonably found that 
the fall and injury of appellant was caused proximately by the negligence 
of both Trans-Lux and T. Altimont. 


Trans-Lux through its agent, T. Altimont, repaired, re-surfaced, 
smoothed and polished its terrazzo floor on the South side of its ticket 
booth while Mrs. Ruffin was in the theater. In repairing, re-surfacing, 
smoothing and polishing the surface of the terrazzo flooring, the surface 
was rendered dangerous and unsafe for walking upon by theater patrons 
by the use of some substance placed upon the floor that made it "look as 
if it had been waxed," and the failure to remove the substance, or, that 
in the process of smoothing the floor, particles produced by the grinding 


wheels were negligently left upon the floor rendering the same slippery, 
dangerous and unsafe for walking upon. This slippery condition of the 
floor was caused by the aforesaid acts of appellees, could not otherwise 
be explained, and the jury might well have so found. 


The fact that there was some substance upon the floor at the time 
of appellant's fall is borne out by the testimony of Mrs. Green who 
testified that she brushed from the coat of appellant a "brownish sub- 
stance.'’ The presence of a substance on a plaintiff*s clothing after a 
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fall under these circumstances is evidence tending to show that the floor 
condition was a dangerous one. Moore v. American Stores Co., 169 Md. 
541, 182 A.436, The jury might well have concluded that the |"brownish 
substance" found upon the coat of appellant and the unknown substance 
placed upon the floor that morning had rendered the floor dangerous for 
walking upon. The jury might have inferred that this brownish or 


unknown substance had rendered the floor unsafe for walking upon. 
| 


"Probable causes may be inferred from apparent effects, despite the 


possibility of error that inheres in all human observation and all human 
inferences." Doctors Hospital v. Badgley 81 App. D.C, 171, 156 F.2d 
569. 


Naturally, some of the evidence of negligence here was circum- 
stantial, but in cases of this sort negligence may be proved by circum- 
stantial evidence. In National Biscuit Co. v. Litzky, 22 F.2d 939 at page 
942, we are told, "Regardless of the doctrine of res ipsa loquitur, negli- 
gence may be established by circumstantial evidence and where the 
circumstances are such as to take the case out of the realm|of conjecture 
and within the field of legitimate inference from established facts, a 


prima facie case is made." 


"Generally speaking, direct and positive testimony in specific 
acts of negligence is not required to establish it. Circum- 
stantial evidence is sufficient, either alone or in combination 
with direct evidence. Circumstantial evidence may contradict 
and overcome direct and positive testimony. The limitation 
on its use is that the inferences drawn must be reasonable. 

But there is no requirement that the circumstances, to justify 

the inferences sought, negative every other positive or possible 

conclusion. The law is not so exacting that it requires proof 

of negligence or causation by testimony so clear that it excludes 

every other speculative theory. 
Christie v. Callahan 75 App. D.C. 133; 124 F.2d 825, 

839-840. 
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Appellant says that the evidence of the negligence of appellees in 
causing her fall was clear and convincing, but even if that were not so, 
"Jf fair-minded men may honestly draw different conclusions regarding 
the existence or non-existence of negligence charged, the question is 
one of fact for the jury." Boaze v. Windridge and Handy 70 App. D.C. 24, 
102 F.2d 628. "It is to be remembered that the function of the jury is 
not confined to factual conflicts, but also includes the duty to reach a 
determination between conflicting inferences, even though the facts are 
not in conflict." Sams v. Albers Super Market 86 Ohio App. 167, 89 
N.E, 2d 101. 


II 


THE TRIAL COURT ABUSED ITS DISCRETION IN REFUS- 
ING TO PERMIT THE CALLING OF HENRY PERKINS AS 
A WITNESS BEFORE THE CLOSE OF APPELLANT'S CASE 


Appellant testified that the manager of Trans-Lux Theater then 
on duty, a short time after her fall, told her: "IT WAS SOMETHING 
THAT HAD JUST BEEN PUT THERE THAT MORNING" (J.A. 16) and 
"SOMETHING HAD BEEN PUT ON THE SURFACE AND HE CALLED 
THE NAME BUT I DO NOT REMEMBER WHAT IT WAS" (J.A. 17). 
Trans-Lux's counsel stipulated that the manager of the theater, Henry 


Perkins, if called, would testify to the same effect as Mrs. Ruffin in 


this regard.(J.A. 41). The name and description of the substance placed 
upon the floor was most important. Indeed, in his argument, counsel 

for Trans-Lux stated, "The point is, what was put on that floor?” (J.A. 40). 
When it was clear that Henry Perkins could testify as to the name or 
description of the substance placed upon the floor immediately before 

the fall of Mrs. Ruffin, it was error for the trial Court to refuse to 

permit her to call Henry Perkins for that purpose. Counsel for appel- 

lant expected Perkins to be present at the first day of the trial and when 

he was not present,| his absence was explained by counsel for Trans-Lux 
with the inference that Henry Perkins would be present upon the second 
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day of the trial (J.A. 40). Especially in view of the fact that appellant's 
case had not been closed (J.A. 40), it was manifestly unfair for the trial 


Court to refuse to permit appellant to call Henry Perkins. | 


The fact that the name or description of the substance placed upon 
the floor was unknown to appellant is not important when it is considered 
that the trial Court refused to permit appellant to call as a witness, Mr. 
Perkins, manager of the theater on duty at the time of the happening of 
the accident. Mr. Perkins, the agent or employee of Trans~Lux, knew 
the name and description of the substance and, if called to testify, would 
have given the name and identity of the substance. It is quite possible 
that the substance actually placed upon the floor would have rendered 
the floor dangerous per se and it might have been an act of hegligence, 


in and of itself, to place such a substance upon the floor under the cir- 


cumstances. The trial Court by its action in directing a verdict before 
the close of appellant's case and because of its refusal to permit appel- 
lant to call Mr. Perkins, the manager of the theater on duty at the time 
of appellant's fall, effectively deprived the jury of knowledge of the 
actual name and nature of the substance placed upon the floor immedi- 
ately before appellant's fall. This, of course, was error striking at the 
very heart of appellant's case. 


Appellant's case had not been closed and counsel for Trans-Lux 
had stipulated that Henry Perkins would testify in the same|manner as 
appellant. The real necessity for calling Henry Perkins was because 
of the obvious fact that Perkins had told appellant the name of the sub- 
stance placed upon the floor and, presumably, he could testify as to the 
name of the substance, while appellant could not recall the name told to 
her by Perkins. 


The Interrogatories and Answers filed in the case and Mrs. 
Ruffin's testimony established the fact that Mrs, Ruffin had talked to 
Henry Perkins immediately after her fall and injury and that Henry 
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Perkins was the manager of the theater at the time of her fall. (J.A. 3-6). 


These facts were called to the attention of the trial Court. Appellant 
says that the action of the trial Court was arbitrary and without regard 
to any effort to afford substantial justice in the case. 


CONCLUSION 


For the reasons aforesaid, it is respectfully submitted that the 
judgment below should be reversed. 


Respectfully submitted, 


De LONG HARRIS 
1901 Eleventh Street, N.W. 
Washington 1, D.C. 


Attorney for Appellant 


JOINT APPENDIX 


IN THE MUNICIPAL COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Sh 


BESSIE RUFFIN 

1601 South 13th Street ) 
Arlington, Virginia, 

Plaintiff, | 

v. Civil Action No. M-29521-'58 


TRANS-LUX THEATER, 
A Body Corporate 
14th and H Streets, N. W. 
Washington, D.C. 
Defendant. 


[ Filed September 24, 1958] 
COMPLAINT FOR DAMAGES 
(Negligence) 

The plaintiff, BESSIE RUFFIN, states to the Court as follows: 

1. This Court has jurisdiction by reason of the fact that this 
controversy involves a sum not exceeding $3,000.00, exclusive of 
interest and costs as provided in 11-755 D.C. Code (1951 Edition, 
as amended). 

2. That on date of the grievances herein complained of and at 
all times mentioned herein, the defendant, TRANS-LUX THEATER, 
was a corporation doing business in the District of Columbia as the 
operator of a motion picture theater to which the general public was 
invited. 

3. That on March 24, 1958, plaintiff attended the showing of 
a motion picture by defendant in defendant's theater and paid an admis- 
sion charge to defendant. That defendant through its agents, servants, 
and employees maintained at or near the entrance to said theater a 
highly polished floor surface composed of a crush stone material for 
patrons of defendant's theater to walk upon. That while plaintiff was 
inside the theater defendant acting through its agents, servants and 
employees negligently covered said floor with wax, polish or other 
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slippery substance rendering the floor unsafe for walking upon. That 
as a result of defendant's negligence as aforesaid plaintiff, while 
leaving the theater, slipped upon the slippery substance upon the floor, 
lost her footing, was thrown down and suffered serious personal in- 
juries. 

4. That as a result of defendant's negligence as aforesaid, the 
plaintiff suffered contusion and hematoma to her left lower leg, 
sprained neck and shoulders, recurrent tension syndrone and muscular 
twitchings on the right side of the neck, shock, nervousness with re- 
sulting post traumatic neurosis and inability to sleep. Plaintiff suf- 
fered, is suffering, and for an indeterminate time in the future, will 
suffer, great pain of mind and body. Plaintiff was compelled to expend 
sums of money for hospital and medical care and attention and was 
prevented from pursuit of her usual occupation with resultant loss of 
income for a period of four weeks and was otherwise damaged in the 
sum of Three Thousand ($3,000.00) Dollars. 

WHEREFORE: Plaintiff demands judgment against defendant in 
the sum of Three Thousand ($3,000.00) Dollars. 


/s/ De Long Harris 


Attorney for Plaintiff 
ee oe 


Plaintiff Demands Trial by Jury 


/s/ DeLong Harris 
Attorney for Plaintiff 


] Filed October 15, 1958] 
ANSWER TO COMFLAINT 
The defendant admits the jurisdiction of this court. It admits 
that it is a corporation doing business in the District of Columbia. 
It admits being informed that an accident occurred at the time and 
place alleged. It denies each and every allegation of negligence 
contained in the complaint and avers that the sole cause of the accident 


complained of was due to the negligence of the plaintiff, or alternatively 
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that her negligence contributed thereto. It has no knowledge of the 


extent of damages and injuries complained of and therefore ican neither 

admit nor deny same. 
GALIHER & STEWART 
By /s/ William J. Donnelly, Jr. 
Attorneys for Defendant 


OK 


| Filed November 6, 1958] 


INTERROGATORIES PROPFOUNDED TO DEFENDANT 
TRANS-LUX THEATER A BODY CORPORATE UNDER 
RULE 33 OF THE RULES OF THIS COURT 


Trans-Lux Theater 

A Body Corporate 

c/o William J. Donnelly, Jr. , Esq. 
820 Woodward Building 
Washington, D. C. 


The following interrogatories are propounded under Rule 33 of 


the Rules of Municipal Court, D. C. Each interrogatory must be 
answered fully and under oath in writing by any officer or agent of the 
Trans-Lux Theater Corporation and such officer or agent shall furnish 
such information as is available to the defendant corporation. Your 
answer must be filed and served upon counsel for plaintiff, Bessie 


Ruffin, within 15 days from date of the receipt of these interrogatories. 
* * * * 


3. State whether or not the defendant under-took to repair, re- 
place, re-build or re-construct the floor of the theater immediately 
contigious to the sidewalk and entrance door to the lobby; the dates of 
such repairs or replacements of flooring and the person or firm em- 
ployed to do the work and his or their address or addresses. 

* * * * 

5. The name and address of the manager or person in charge 
of the theater on March 24, 1958 between 9:45 A.M. and 1:30 P.M. 

6. The name and address of the employee, agent or servant 
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of the defendant who received notice of the accident involving plaintiff, 
March 24, 1958; the exact time of receipt of such notice. 

7. State whether or not an employee, agent or servant of the 
defendant directed plaintiff to the Emergency Hospital as a result of 
her injuries; state the name and address of such employee. 

8. State whether or not an employee, agent or servant referred 
plaintiff to Dr. Samuel Becker and gave to plaintiff his name and ad- 
dress; state the name and address of such employee, agent or servant. 

9. State in detail the status of, or progress on, the work rela- 
tive to the floor of the theater described in question No. 3 at 10:00 
A.M. March 24, 1958. 

10. State in detail the status of, or progress on the work rela- 
tive to the floor of the theater described in question No. 3 at 12:00 
noon March 24, 1958; state the exact time when such work was com- 
pleted. 

11. State whether or not the flooring described in question No. 3 
was covered with a wax, polish, or other substance on March 24, 

1958 and the time of waxing or polishing. 

12. State whether any barricades, signs or other warning de- 
vices were placed on or around the completed floor described in ques- 
tion No. 3 upon completion and after application of wax, polish or 
other substance on March 24, 1958 and prior to the accident involving 
plaintiff. 

13. Give the names and addresses of all persons known to de- 
fendant who were engaged in work upon said floor on March 24, 1958. 

14. State whether the described floor on March 24, 1958 was 
perfectly level or whether it sloped downward toward the East or away 
from the theater and, if so, the angle or degree of such slope. 


/s/ De Long Harris 


Attorney for Plaintiff 
RK 


| Filed December 23, 1958] 
ANSWERS TO INTERROGATORIES 

* * * * 

3. The United States Tile & Marble Company was installing a 
terrazzo flooring on either side of the cashier's booth in the area con- 
tiguous to the sidewalk in front of the theatre. That company had been 
hired as an independent contractor for the installation of the flooring. 
The work began at 8:00 a.m. , and was completed by 2:00 p, m., on 
March 24, 1958. That company is located at 2020 Georgia Avenue, 
N. W. 

4, Mr. Henry \Perkins, 5120 - 2nd Street, N. W., Washington, 
D. C.; Stephen Totaro, 607 F Street, N. W., Washington, |D. C.; 
Miss Joyce Platt, Cashier; last known address--1665 Lamont Street, 
N. W., Washington, D. C. 

5. Mr. Henry Perkins 

6. Mr. Henry Perkins--at about 1:00 p.m. 

7. Mr. Perkins suggested to plaintiff that she go to Emergency 
Hospital. 

8. Yes. Mr. Perkins suggested to the plaintiff that she see 
Dr. Becker. 

9. At 10:00 a.m., the work on the sidewalk (facing east) was 


still in progress and as a result, this side was barricaded to prevent 


egress and ingress to the theatre. 
10. By 12:00 Noon, the work on the right side was completed 
and the barricade removed and the same work was being conducted on 
the left side. At this time, the right side was being used as the sole 
entrance and exit. 
11. If any coating of any kind was used on the flooring, it is 
unknown to the defendant. The contractor would be in a much better 
position to know, but to our knowledge, there was no coating of any 
kind used. 
12. Barricades were alternately set up on either side of the 


cashier's booth as the work in that area was in progress. | 
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13. United States Tile & Marble Company, 2020 Georgia Ave- 
nue, N. W., Washington, D. C. 
14. The side upon which the plaintiff fell does slope slightly 
downward away from the theatre. The defendant does not know the 
degree of slope. 


/s/ A. D. Erickson, Secretary- 
Treasurer 
TRANS-LUX THEATRE CORP. 


[ Jurat dated December 18, 1958] 
| Certificate of Service] 


EE 


| Filed February 6, 1959] 
THIRD-PARTY COMFLAINT 

This Court has jurisdiction since the amount involved is less 
than Three Thousand Dollars ($3,000.00). 

The plaintiff herein, Bessie Ruffin, has filed a suit against the 
defendant Trans-Lux Theatre, alleging that on March 24, 1958, that 
she sustained an injury while exiting from the defendant's theatre; 
that said injury was due to her slipping upon some foreign substance 
upon the floor. 

Insofar as this Third-Party Complaint is concerned, this de- 
fendant and Third-Party Plaintiff adopts by reference the allegations 
against it in the original complaint, herein marked as exhibit A and 
attached hereto. 

At the time and place of the injury, as alleged in the plaintiff's 
complaint herein, the Third-Party Defendant, T. Altimont t/a United 
States Tile & Marble Company, by and through his employees, or 
agents, was installing a terrazzo flooring on both sides of the ticket 
booth in front of the defendant's theatre. Said T. Altimont was an 
independent contractor and the details and methods of installing said 
terrazzo flooring was within the control of he and his servants and 
agents. 

The third-party defendant, T. Altimont, owed a duty to the 
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defendant and to third persons not to create a dangerous condition on 
defendant's premises. If the plaintiff recovers against the defendant 
Trans-Lux Theatre, then this defendant alleges that it should have con- 
tribution or indemnification for all or part of any judgment that may be 
rendered against it. 

GALIHER & STEWART 


By /s/ William J. Donnelly, Jr. 
Attorneys for Defendant} and Third- 


Party Plaintiff 
20K 


| Filed March 16, 1959] 
ANSWER TO THIRD-PARTY COMPLAINT 
First Defense 
The Third-Party Complaint filed herein fails to state a cause of 


action against the third-party defendant upon which relief may be based. 


Second Defense 
The third-party defendant admits that on or about March 24, 
1958, the plaintiff herein allegedly suffered an injury as a result of a 
fall while in or about the premises of the Trans-Lux Theatre. The 
third-party defendant further admits that the plaintiff herein has filed 
a civil action against the said Trans-Lux Theatre, Civil Action No. 
M 29521-58. This third-party defendant further admits that on or 
about the date of March 24, 1958, he, through his employees or agents, 
performed some repair work on the terrezzo topping of the said Trans- 
Lux Theatre. All other material allegations contained in the original 
Complaint filed herein and in the Third-Party Complaint are denied. 
Third Defense 
The plaintiff's injuries or damages, if any, were caused by her 
own sole or contributory negligence. | 
WHEREFORE, having fully answered the Third-Party Com- 
plaint herein, the third-party defendant, T. Altimont, prays that it 


8 
may be dismissed with costs assessed against the third-party plaintiff. 
MACLEAY LYNCH & MACDONALD 


By /s/ James C. Gregg 
Attorneys for Third-Party Defend- 


ant, T. Altimont 
CK 


| Certificate of Service] 


AMENDED COMELAINT FOR DAMAGES 
(Negligence) 


The plaintiff, Bessie Ruffin, states to the Court as follows: 

1. This Court has jurisdiction by reason of the fact that this 
controversy involves a sum not exceeding $3,000.00, exclusive of in- 
terest and costs as provided in 11-755 D.C. Code (1951 Edition, as 
amended). 

2. That on date of the grievances herein complained of and at 
all times mentioned herein, the defendant, Trans-Lux Theater, was a 
corporation doing business in the District of Columbia as the operator 
of a motion picture theater to which the general public was invited. 

3. That on March 24, 1958, plaintiff attended the showing of a 
motion picture by defendant , Trans-Lux Corporation, in its theater 
and paid to Trans-Lux Corporation an admission charge. That defend- 
ant, Trans-Lux, through its agents, servants and employees negligently 
maintained at or near the entrance to said theater a highly polished floor 
surface composed of a crushed stone material for patrons of the thea- 
ter to walk upon. That while plaintiff was inside the theater, the defend- 
ant, Trans-Lux Theater Corporation, acting through its agent, servant, 
or employee, the defendant, T. Altimont who, in turn acted through his 
employees, servants or agents, negligently covered said floor with 
wax, polish or other slippery substance rendering the floor unsafe for 
walking upon. That as a result of the negligence of the defendant , 
Trans-Lux Corporation and the negligence of the defendant, T. Altimont, 
as aforesaid, plaintiff, while leaving the theater, slipped upon the 
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slippery substance upon the floor, lost her footing, was thrown down 
and suffered serious personal injuries. 

4. That as a result of the negligence of the defendant, Trans- 
Lux, and as a result of the negligence of the defendant, T. Altimont, 
as aforesaid, the plaintiff suffered contusion and hematoma’ to her left 
lower leg, sprained neck and shoulders, recurrent tension syndrone 
and muscular twitchings on the right side of the neck, shock, nervous- 
ness with resulting post traumatic neurosis and inability to! sleep. 
Plaintiff suffered, is suffering, and for an indeterminate time in the 
future, will suffer, great pain of mind and body. Plaintiff was com- 
pelled to expend sums of money for hospital and medical care and at- 
tention and was prevented from pursuit of her usual occupation with 


resultant loss of income for a period of four weeks and was otherwise 

damaged in the sum of Three Thousand Dollars ($3,000.00). 
WHEREFORE: Plaintiff demands judgment against the defend- 

ant Trans-Lux Theater and the defendant, T. Altimont in the sum of 


Three Thousand Dollars ($3,000.00). 


/s/ De Long Harris 


Attorney for Plaintiff 
AK | 


Plaintiff Demands Trial by Jury 


/s/ De Long Harris 
Attorney for Plaintiff 


[ Certificate of Service] 


PRE-TRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

The motion of the plaintiff to add the third-party defendant as a 
party defendant to the complaint and to file an amended complaint for 
that purpose is hereby granted. The answer of the defendants to the 
original complaint shall serve as its answer to the amended complaint. 
The answer of the third-party defendant to the third-party complaint 
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shall serve as an answer to the amended complaint and as a denial of 
all acts of negligence attributed to it. 

Plaintiff seeks to recover damages for personal injuries 
allegedly sustained by her as a result of the negligence of the defend- 
ants. It is alleged that Trans-Lux operates a theater in which plain- 
tiff, at the time, had been a business invitee. It is alleged that Alta- 
mont had.been engaged or was engaged at the time in the process of 
repairing or installing a terrazo area under the marquet to the theater. 
It is alleged that the surface slopes and that the surface contained wax, 
polish, or other substance rendering the same unsafe for walking upon. 
It is alleged that Altamont caused the surface to be in the dangerous and 
defective condition; and that Trans-Lux knew of or should have known 
of said condition. Injuries claimed by the plaintiff are: contusion and 
hematoma to her left lower leg, sprained neck and shoulders, recur- 
rent tension syndrone and muscular twitchings on the right side of the 
neck, shock, nervousness with resulting post traumatic neurosis and 


inability to sleep. No permanent injuries are claimed. Special dam- 


ages claimed: Hospital bills $203.50 and loss of earnings $400; total 
$603.50. 
Defendants ‘deny all acts of negligence attributed to them and 


plead the sole or contributory negligence of the plaintiff. 

Trans-Lux seeks indemnification or contribution by way of a 
third-party complaint. Trans-Lux denies notice and agency of Alti- 
mont. 

ORDERS AND STIPULATIONS - Hospital bills and records may be re- 
ceived in evidence without formal proof. Plaintiff will furnish counsel 
for defendants with authorization to examine the hospital records. 

Plaintiff will furnish counsel for the defendants with copies of 
the plaintiff's income tax return for 1957 and 1958 or in lieu thereof 
with authorization to examine the same on file with the Director of 
Internal Revenue within 20 days. 

Number of witnesses - 8 

Time of trial - 11/2 days 
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Possibility of settlement - fair 
Attorneys authorized to act: Dated April 28, 1959 


/s/ De Long Harris /s/ Harry L. Walker 
Plaintiff Pre-Trial todas. 


/s/ William J. Donnelly, Jr. | 
Defendant 


/s/ James C. Gregg 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Monday, June 15, 1959 
The above-entitled matter came on for trial at 2:40 
fore Honorable Catherine B. Kelly, Judge, anda Jury. 
* * * * 
THE COURT: You may proceed, Mr. Harris. 
(A Jury was duly impaneled and sworn.) 
(Witnesses were sworn and excluded.) 
MR. HARRIS: Ladies and Gentlemen of the Jury, I will now tell 
you perhaps in narrative form so you will be able to make head or 
tails of what you are about to hear. 
On March the 24th of last year, about 10 o'clock in|the morn- 
ing, Mrs. Ruffin, here, in the company of a lady, who was a witness, 
by the name of Mrs. Mary C. Green, went to the Trans-Lux Theatre, 
which is located on Fourteenth Street, Northwest, in the District, I 
believe between H Street, Northwest and New York Avenue. 
They arrived at this theatre at a little before 10 o'¢lock in the 
morning. Mrs. Ruffin paid her admission and went in to see a motion 
picture, I believe, the name of which was "Bridge on the River Kwai", 
or some such similar title. 
At the conclusion of the performance Mrs. Ruffin and Mrs. 
Green left the theatre. In leaving they walked across a carpeted 
lobby and reached two glass doors that are situated on the|south side 


of the Trans-Lux Theatre. Each of these glass doors are solid glass 
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except for the handles that are attached to them. Mrs. Green went 


first. Asa matter of fact, there were several other persons, perhaps 


as many as 10 or 12, were leaving at the same time. Now, 


while Mrs. Ruffin and Mrs. Green were in the theatre, there had been 
concluded or completed certain repair work or installation work on the 
terrazzo floor that extended from the door of this theatre to the edge 
of the sidewalk and by the ticket booth. Now, when Mrs. Green and 
Mrs. Ruffin, the plaintiff here, went in, they went in on the north 
side door because at that time the work had begun and was in progress 
by the defendant, T. Altimont, whose company name is the United 
States Tile and Marble Company. In this interim or just before Mrs. 
Ruffin left the theatre, these gentlemen had completed the surface of 
this terrazzo floor and cleaned and polished it with some substance. 
Whether it was polish or wax or what substance it was, we don't know. 
It is our understanding this was done with a machine. This floor, this 
side of the door of the theatre, had been barricaded when Mrs. Green 
and Mrs. Ruffin went into the theatre and the plaintiff, Mrs. Ruffin, 
and by the time that they were about to come out, the other side was 
being worked on and this side had been completed and it is our under- 
standing that it had just been completed a matter of minutes. As I said 
before, the defendant, T. Altimont, who was the agent and employee 
for that purpose of Trans-Lux Theatre Corporation, had so polished 
this floor that it was rendered very highly polished and very slippery 

and unsafe for walking upon, so that when this lady, Mrs. Ruf- 
fin, cane out of the theatre, she had her left foot out of the door of the 
theatre, with her right foot still on the door side which is carpeted, 
she slipped on the surface and was thrown down against this terrazzo 
floor, rendering her complete left side at the time numb. 

She was picked up by Mrs. Green and an usher of the theatre. 
She waited for a short while until the manager then on duty arrived. 
She was then directed to the Emergency Hospital and was given the 
name of a doctor to see. She went up to the site of the Emergency 
Hospital but the Emergency Hospital at that time, as you probably 
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know, had been closed and its function had been transferred to the 
Washington Hospital Center. | 

* * * * 

We expect, ladies and gentlemen, that you will bring ina 
verdict against both of these defendants because we will derhonstrate to 
you that there was a duty on the part of the T. Altimont to not render 
this floor unsafe for footing, with the full knowledge that it would be 
walked on by patrons of the theatre and there was a duty on the part of 
Trans-Lux Theatre Corporation to so control its agents, servants 
and employees so as to see to it that they did not render their theatre 


entrance or exit in such condition as they could reasonably foresee that 


such accident would happen as did in fact happen to Mrs. Ruffin. 
Thank you. 

MR. GREGG: May we approach the bench, your Honor? 

THE COURT: Yes. 

(The counsel then approached the bench and the follow- 


ing was reported out of hearing of the jury.) 
MR. GREGG: Iam not making a motion, your Honor. I would 
like to know if I understand what the plaintiff's theory is. | 
His complaint has alleged in substance that such a wax, or 
what have you, was on the floor in his opening statement. The only 
negligence that he attributed to his defense was that it was so 
highly polished as to render it unsafe. If his theory is a dangerous 
condition brought about by highly polished floor, I submit that it is 
materially and distinctly different from the theory presented where 
the claim is that a similar substance was placed down on the floor. I 
would just like to know what I am defending. | 
MR. HARRIS: Your Honor, he is defending both because we 
are saying that his machine put on there a high polish on the floor and 
what substance he used, I don't know. 
MR. GREGG: You didn't even mention a substance} 
MR. HARRIS: I said wax or polish, we did not know. I think 
the reporter can read that back to you. 
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MR. GREGG: You still claim there was a wax substance on 
the floor ? 

MR. HARRIS: Iam not saying there was a wax substance. 

THE COURT: Wax or polish. 

MR. HARRIS: Some substance. I don't know what make he used, 
nothing but the brush or some mechanical means to render it highly 

10 polished. I do not know exactly what you used. Your man best 

knows that. 

MR. GREGG: Thank you, your Honor. 

* * * 

16 BESSIE RUFFIN, 
the plaintiff, appearing as a witness in her own behalf, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. HARRIS: 

* * * * 

Q. Directing your attention to the date, the 24th of March 1958, 
what did you do on the morning of that day at about nine-thirty or a 
quarter to ten? A. About a quarter of ten I entered the Trans-Lux 
Theatre. 

@. Were you in the company of any person? A. Yes, Mrs. 
Mary Green. 

Q. Is Mrs. Green a witness in this case? A. Yes. 

Q. Where does she live? A. 1733 South Twelfth Street, 
Arlington, Virginia. 

Q. She is a friend of yours? A. Yes. 

* * * * 

Q@. Did you pay admission to that theatre? A. Yes. 

Q. Did you enter about a quarter of ten? A. It was between 
a quarter of ten and ten minutes of ten, about that time. 


Q. What door, after purchasing your ticket, did you go in? 
A. We went in the north door on the F Street side. 


* * * 
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Q. Now, did you see any workmen--what door did you come out 

of? A. Icame out of the south door on this side. 
* * * * 


Q. Now, when you entered the theatre could you see what was 


going on on the south side? A. No, I couldn't. 
Q. Did you see anything going on there? A. No, I did not. 
Q. Was there anything taking place on the north side door ? 


A. I don't remember anything. 
Q. About what time did you come out of the theatre? A. Some- 
where between, I would say, twenty minutes to one and a quarter of one. 
Q. Did Mrs. Green leave with you? A. Yes. 
Q. Now, can you describe for the jury this lobby and what the 
floor surface is there? A. In the lobby there is carpeting and it is 
some kind of a stand in there. 
20 Q. Inthe center of the lobby? A. In the center a seat of some 
kind. 
Q@. A bench? A. On the south side. 
Q. This surface here past the door, what is that composed of, 
if you know? A. It is some kind ofa tile. It was slick or something 
there. 
Q. It was what? What material is the floor made of between 
the sidewalk and the entrance door? A. Some kind of a marble stuff. 
It is on the order of that. 
Q. Is it a crushed stone surface? A. Yes. 
Q. Getting back to 20 minutes of one or a quarter of one, when 
you came out of the theatre, who went out first, you or Mrs. Green? 
A. Mrs. Green was ahead of me. 
Q. These doors that you were to leave by, would you describe 
these doors to the jury? A. They were two glass doors, Solid glass 
with some kind of handles there. That wasn't glass. 
Q. You mean the door was a solid piece of glass, is it not? 


A. Yes. 
21 Q Do you know the approximate width of these doors? Were you 
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ever present when they were measured? A. Yes, about 33 inches. 

Q. When you came out of the theatre, tell the jury exactly 
what happened? A. As I came out of the theatre and entered the lobby, 
as I entered the lobby on this carpeting, Mrs. Green went out ahead 
of me and as I went she was ahead of me and I remember the door was 
coming back and I put my hand against the door and my left foot slipped 
and I continued to slip until I was all the way down on my left side, 
completely down on this surface. The only thing that I can describe 
that this stuff looked like was that it was either icy or glassy. It was 
that slick and then Mrs. Green helped me up and my leg--my whole 
left side--was numb and Mrs. Green helped me up and I stood there 
rubbing my leg for'I don't know how long. It seemed like it could have 


been five or 10 minutes and then the usher came out and he said, "I 


saw you fall.’ He ‘said I had a bad fall and he said he could not get 
out any sooner because there was people coming in and out and some 
were going inand he said as soon as he got a chance he came out. He 
helped me back to this seat and told me to sit there until the manager 
came. The manager wasn't there right then. 

So then the manager came and he sat down and talked to me and 

22 he said that it was something that had just been put there that 
morning but what he said it was I really can't recall. 

MR. GREGG: I object, your Honor; it is purely hearsay. 

* * * * 

THE COURT: The objection, as far as the defendant, United 
States Tile and Marble Company, we will sustain the objection. 

* * * * 

BY MR. HARRIS: 

Q. Did you later learn, while waiting there with the usher-- 
who were you told to wait for? A. I was told to wait for the manager 
by the usher. 

Q. Now, dida man come up and describe himself as the mana- 
ger? A. Yes, he did. 

Q. What did the man say to you? 
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MR. GREGG: I object, your Honor. 

THE COURT: As to your client, the objection is sustained. 

BY MR. HARRIS: 

Q. What didthat man say to you, Mrs. Ruffin? A. He first 
asked me whether I was hurt. He asked me how I felt and I told him 
how I felt and everything and he said that something had been put on 
the surface and he called the name but I do not remember what it was. 
He said it was--whatever it was it had just been done that morning 
and it looked like glass and was very shiny and slick. 

Q. Just at this time, just tell us what the manager said to you. 
A. Then he gave me this--told the girl in the ticket booth- 

Q. Did he type up a piece of paper for you? A. He had the 
girl go some place and get this piece of paper what this doctor's name 


24 was and he was going to call a cab for me to go to the hospital 


and Mrs. Green said she would take me to the hospital. He told her 
which way to go to the Emergency Hospital and when we got around 
there we asked this policeman where the Emergency Hospital was and 
he said that the Emergency Hospital had moved out to the Soldiers 
Home Ground. At that time we did not know where it was. I was numb 
by that time so I told her that I was going home. 
So, I went home and sat down for about 30 minutesjand in about 
30 minutes when I went to get up I could hardly get up as I|was in so 
much pain so I called this doctor whose name was on this piece of 
paper and he said that I should not have gone home and told me to go 
to the Soldiers Home Ground at, I think, First and Irving Streets. So, 
I went out there and I was complaining about my head and my neck and 
my shoulders and they X-rayed my leg. My leg at that time hada 
knot on it and they X-rayed it but did not X-ray my head or my shoul- 
ders. 
So then the next day after that I went back out to Washington 
Hospital Center and that is where they X-rayed my head and neck and 
they said they could not find anything and gave me pills and put my 
arm ina sling. So then I was in so much pain I stayed home in bed 
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for that day and then the next day I went down to-- 
25 MR. HARRIS: Just one moment. 

MR. DONNELLY: There is no issue that we asked this lady to 
go see Dr. Becker. It was only a humane thing to do. Is that what 
you are concerned about? We certainly did agree to send this lady 
to a doctor. This is something else you do not have to prove. 

* * * * 

BY MR. HARRIS: 

Q. Asa result of this accident, how many weeks didyou lose 
from your work? A. Five weeks. 

* * * 

CROSS EXAMINATION 

BY MR. DONNELLY: 

* * * * 

Q. Going back to the accident, Mrs. Ruffin, I believe you pro- 

ceeded out of the Trans-Lux, is that correct? A. Yes. 

Q. Who opened the door? A. I don't know who opened the door 


because there was a small group going out of the door and I know as I 


reached the door it seemed like it was coming back and I reac hed as 
people went out the door, it was open before I got there. 

Q. The doors were opening outward, is that correct? A. Yes. 

Q. You had to open them outward to get out? A. Going out I 
did. 

Q. As you were going out, did you have your hand on the door ? 
A. The door was coming back toward me and I just put my hand up 
like that to get out. 

Q. As you were holding your hand on the door, did you have 
your hand on the bar going across, as you were coming out? A. No, 
I did not. 

Q. Were you against the door? Were you pushing up against 
the door as you were going out? A. No. 

Q. Where’ was the door? A. The door was on this side and I 


was going out. I put my hand out as you would for any door that people 
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were constantly going in and out and you put your hand out. |I put my 
53 hand out and my left foot and I started slipping and I slipped so 
fast I couldn't remember what happened to the end. 
Q. Did you notice the condition of the floor, that isthe terrazzo, 
before the accident? A. No, I did not. 
Q. The terrazzo, that is the front of the theatre, is the same 
thing that is on the floor of this court house, is that not true? Is it the 
same type of stuff? 
MR. HARRIS: You mean the hallways? 
THE WITNESS: It is in the hallway, darker. 
BY MR. DONNELLY: 
Q. Does it look any different than what you saw in the hallways? 
A. Yes, sir. 
Q. After this accident occurred, did you notice whether or not 
your black coat had anything on it? A. I didn't notice because I was 
rubbing my leg and my leg--whole left side--was hurting me so bad 
that I didn't notice anything. 
Q. Was that a black coat? A. Yes, it was. 
Q. At any time after that accident occurred--I am referring 
now to the next time when you looked at that coat or had it cleaned for 


54 any reason--did you notice anything on it? A. I had the coat 


cleaned. I did not notice anything on it. It was a wide tail coat. I 
didn't notice. 
Q. How about your clothes, your dress or anything ? Was there 
anything on your dress? A. No. 
Q. Anything on your stockings other than the tear? A. I don't 
remember anything. 
Q. How about your shoes? A. I don't remember that either. 
Q. After you fell and got up, did you notice whether the floor 
was dry or wet? A. The floor was dry but it was glassy. 
Q. It was shining? It was shiny-looking, is that what you 
mean? A. It was slippery. 
Q. It looked like glass? A. Yes. 
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Q. Did you notice whether there was a grit on the floor, such 
as a sandy substance? A. No. 

Q. Did you notice whether there was any foreign substance 
such as a little bit of water or any kind of substance that would cause 
you to fall? A. No. 

55 Q. Do you know if there was anything on the floor? A. It was 
something on it. It appeared shiny. It was shiny. 

Q. You are concluding that the floor, that there was something 
on the floor because it was shiny and glassy, is that not correct? 

A. Where I fell it was. My foot starting slipping as if I was slipping 
on ice and I could not hold myself up and that is when I went down. 

Q. Iunderstand that. Insofar as that floor was concerned, you 
are concluding there was something on it because it was nice and shiny 
and had a glassy look to it, is that not correct? A. Yes. 

* * * * 

63 BY MR. GREGG: 


* * * * 


76 Q. Now, getting back to the actual fall, on the date that you fell 
in the lobby of the Trans-Lux, what kind of a day was it on this particu- 
lar occasion? A. It was sunny and cool. It was a sunny day and it 
seemed like it was sort of breaking. 


Q. It had not rained that morning? A. No. 

Q. There was no moisture on the street and sidewalk as you 
came in? A. No. 

77 Q. You attended the show at about nine forty-five? A. Between 

that time and maybe five minutes to ten. 

Q. In which door did you enter? A. The north. 

Q. That would be the door on this side ? A. Onthe H street 
side. 

Q. At which time you were accompanied by your friend, were 
you not? A. Yes. 

Q. At any time when you were going in did you see any work in 
progress on either side of the entranceway? A. I didn't notice. I 
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didn't see anything. 

Q. You did not see any work going on around the area? You 
did not see anybody working around the area ? A. I mean I;wasn't 
looking for that. I just went up to the theatre and I don't know what 
was happening on the other side. 

Q. Did you look at the terrazzo floor? A. No, I did not. 

Q. You did not look at that on that occasion? A. Not when I 
was going in, no. 

Q. So, you do know if the surface of that floor had changed 
from the time you went in until you came out? A. Ihad nd reason to 
look at the floor. I was going into the theatre so I just normally went 
in. 

Q. By that you mean you never looked at the floor ,|is that 
right? A. I don't make a habit of going around and looking at the 
floor. When I am going some place I am looking up and not down at 
the floor. 

Q. LI understand. 

Now, after the show was over you came out, followed by your 
friend, Mrs. Green? A. Yes, sir. 

Q@. She approached the door and opened the door and she walked 
out into the area under the marquee? A. I cannot say she’ pushed the 
door open. There were other people in front of her. I can't say that. 

Q. But she walked out infront of you? A. Yes. 

She did not fall, did she? A. No. 


Q. 
Q. You saw her walk out in front of you? A. Yes, 
Q. 


You saw these other people walking out in front of you? 

A. Yes. 

Q. Were there also people behind you? A. Iam sure there 

was. I don't know. 
Q. Approximately how many people were there in front of 

Mrs. Green, if you recall? A. I wouldn't say but maybe over 

a dozen people. 

Q. There were not very many people in the movie! when you 
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came out early? A. We were the first group to come out. 
Q. Were you ina hurry to get anywhere? A. No, no place to 
go. 
Q. You do not know whether Mrs. Green pushed the door but 
you do know she got out of the lobby all right? A. She was at the 


end of the door. She wasn't too far in front of me. 
Q. About how far behind her were you? A. I don't know. I 


mean we were just leaving like you would if you were going out the 


door behind someone. We left out together. 

Q. You went out the same door she went out? A. Yes. 

Q. This door is a heavy glass door, is it not? A. Yes. 

Q. It has a piece of aluminum about so high right along the 
middle of the door to push? A. It's something like that. 

Q. You do not recall what the doors looked like now, is that 
right ? 

* * * * 

Q. Now, Mrs Ruffin, is it possible that the doors that were 
on the Trans-Lux Theatre at the time of this fall were not identical as 
shown in the photograph? There was a handle on the door of some kind? 
A. I couldn't tell what was onthe door. The door was opened. 

Q. Now, would you step down here to the floor and demonstrate 
in slow motion how this happened? I do not want you to feel bashful 
but just show us the general movements that you made just prior to the 
time that youfell. A. As I entered the lobby and got to the door, the 
door was already opened by the people that were going out of it. 

Q. Right at the door there is a step, is there not, with a car- 
peting on the lobby and terrazzo just outside the door ? A. It seems. 
like a different step there now. I don't remember any raise in the 
step. I don't remember and it seems like it was all just about level 
as far as I can remember. 

Q. But there does come a time, does it not, when the carpet- 
ing ends and the terrazzo begins, which is about right at the door? 

A. Yes. 
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Q. As you got to the door, the door was already opened by 


the people in front of you? A. Yes. 
Q. Does this door swing out so that it is straight a and 
swinging all the way around? Was it more on a 90 degree angle? 
A. It seemed like it was on an angle. 
83 Q. Inother words, straight out from you at the time you got 
there? A. I don't know. 
Q. Which foot went out the door first? A. I put my left foot 
out first. 
Q. At that time didthe door start to come back? A. The 
door was gradually coming back. 
Q. What did you do as the door came back? A. I started out. 
I started out and I put my hand up against the door as it came back and 
my foot went out. 
Q. Did the door come back against your hand? A./ I can't 
answer that but when I put my foot out I started slipping. 
Q. Did the door come back against your foot? A. |I can't 
answer that because I went down too hard and fast. I don't) remember. 
Q. When you fell, do you know whether you fell on the terrazzo 
floor or on the carpeting area? A. In that part that was slick right 
in there. 
Q. Did the door at any time come against you? A, I don't 
know. I couldn't answer that. 
Q. Then what did you do? On what knee did you go? A. I 
went down on my left side. I did not go out of the door. I/was still 
in the door. 
Q. You went down on your left side ? A. On my left side with 
my head toward the booth and my feet. 
Q. That would be the side right here? A. My feet were there 
and my head was that way. 
Q. What part of your body struck the ground first? A. I 
started on my leg. I don't know. I fell so hard and fast. | I know all 


of me went down. 


24 
Were you carrying a purse at the time? A. Yes. 
Which hand was it in? A. In this hand. 
In your right hand? A. Yes. 
Q. Did you put your left arm out in front of you or anything 


like that to break your fall? A. I don't know. I went down so fast I 
really can't answer that. I don't know whether I did. I know I fell. 

Q. Is it not true that you received abrasions on your knee or 
something like that? A. Yes. 

Q. Did you have a bruise on your knee? A. I hada knot. 

Q. Which knee was that? A. It wasn't the knee. It was down 
here in the leg. Down right along about there and stayed there for a 
long time. 

Q. It was just above your ankle? A. Yes. 

Q. On which side of the leg, inside or outside? A. Right in 
there. 

Q. That would be inside of the leg just about the ankle, lower 
part of the leg? A. Yes. 

Q. How didthat happen? A. It came after the fall. 

Q. Did the door push you sideways, or did the door come back 
against you? A. I don't know. 

Q. There are lights underneath the marquee just as you step 
out the door, are there not? A. I didn't pay any attention to the lights 
so I can’t answer that. 

Q. Can you see the glare of the lights on the terrazzo surface 
of the floor? A. I don't know. The floor is slick and shiny. I don't 
know if it is artificial or from the signs. I don't know. 

Q. There is no doubt in your mind but that the floor was dry ? 
A. Yes, the floor seemed to have been dry. 

Q. You did not see any substance on the floor? A. No. 

86 Q. You do not maintain that there was a banana peel or any- 
thing like that? A. There wasn't anything like that. It had just been 
did up. 

Q. When was it that you noticed that it looked like it had just 
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been did up? A. When I looked down to see what was so slippery. 
Q. Do you still have the shoes that you wore at the time of the 
fall? A. I put them in the shop and had them polished and all that. 
Q. What kind of shoes would you say you had on that day ? 
A. These are high-heel shoes. | 
Q. Approximately how many inches? A. Idon't know. The 
others were a little lower, not more than half an inch. 
Q. Could I see your shoe, please? A. Yes. 
Q. This is not the same type of heel that you had on the occa- 
sion of the fall, is it? A. No. 
Q. Is this a higher heel? A. Yes. 
* * * 
REDIRECT EXAMINATION 
BY MR. HARRIS: 
Q. Mrs. Ruffin, did you enter and leave by the came door ? 


What door did you enter? A. The north. | 
Is that the door that is closest to H Street? A.| Yes. 
Which door did you leave by? A. The south door. 


That is the one that is closer to New York Avenue ? A. Yes. 
* * * 
Washington, D. C. 


Tuesday, June 16, 1959 
* * 


MARY GREEN 
was called as a witness by and on behalf of the plaintiff and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. HARRIS: 

Q. Mrs. Green, will you tell the jury your full =e and ad- 
dress? A. My name is Mary Green, 1733 South Twelfth Street, 
Arlington, Virginia. 

Q. Do you know Mrs. Ruffin, the plaintiff in this case? A. Yes. 
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Q. Is she a friend of yours? A. Yes. 
Q. Now, directing your attention to the 24th of March 1958, 
did you have occasion to be in her company on that day? A. Yes. 
Q. Directing your attention specifically to the morning of that 


date, did you go any place with her? A. We went to the Trans-Lux 
93 Theatre. 
@. Now, will you speak up loud enough for all the ladies and 


gentlemen to hear you? What time did you go into the Trans-Lux 
Theatre, ma'am? A. We caught the first movie. I think the theatre 
opened around ten forty-five, or something like that. 

Q. You did got to the first movie? A. Yes. 

Q. Did you and Mrs. Ruffin pay anything to go into the theatre ? 
A. We both paid. 

Q. Do you know what door you entered going into the theatre? 
A. We went in on the north side. 

Q. Now, as you faced the theatre, is that to your right or to 
your left? A. That is to my right. 

Q. Did you'seethe performance? Did you see the movie ? 

A. Yes. 

Q. Did there come a time when you left the theatre? A. Yes. 

Q. Do you know about what time that was? A. No, I don't 
remember the exact time that we left. 

Q. Did you and Mrs. Ruffin leave the theatre together ? 

A. Yes, we did. 

Q. Now, when you left the theatre, will you tell the ladies and 
gentlemen of the jury exactly how you were proceeding and what hap- 
pened? A. When we left the theatre, on our way home, I was in front 
of Mrs. Ruffin and! she was behind me. So, we were getting ready to 
leave and someone’ was in front of me and they held the door open for 
me and I went out and I heard this awful noise like someone had fallen. 
When I turned around Mrs. Ruffin was on the floor. 

Q. Now, where exactly did she fall? A. She fell right at the 
door when you come out of the theatre. Most of it is carpeting and 
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when you step off the carpeting, you step on that marble-like stuff 


and that's where she fell. 
Q. What was the condition of that marble stuff at that time ? 
A. To me it looked very glassy because I remember making a remark, 


I said, that something should have been done. 
MR. DONNELLY: I object to that, your Honor. That isa 
self statement. She can only testify to what she saw. 
THE COURT: The objection will be sustained. 
BY MR. HARRIS: 
Q. Just tell us what you saw with regard to the condition of the 
marble surface. A. The marble looked to me like lit was 
glassy. 
Q. Did you notice anything about the surface? A. It looked as 
if it has been waxed. 
Q. Now, did you help Mrs. Greenup? A. You mean Mrs. 
Ruffin ? 
Q. I'msorry. I mean Mrs. Ruffin. A. Yes, I did. 
Q. After you helped herup, what if anything did you do? 
A. After I helped Mrs. Ruffin up I noticed her coat, on her coat was 
something on the back of her coat and I brushed it off. 
Q. Do you know what it was you brushed off her coat? A. No, 
I don't exactly know what it was. It hada brownish looking color to it. 
Q. Did you feel it or examine it other than just brushing it off? 
A. No. 
* * * * 
Q. After the fall, and after you had helped Mrs. Ruffin up, 
what happened then? A. I went to the cashier and asked her for the 
manager and she told me that the manager was out and then we waited 
around until the manager came in. 
Q. Now, did there come a time when the manager arrived? 
A. Yes. 
Q. Did you hear any conversation between Mrs. Ruffin and the 
manager? A. The only thing I heard, he told her wie re to go. He 
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wrote something on'a little piece of paper and told her to go to 
Emergency Hospital. 
* * 
CROSS EXAMINATION 

BY MR. DONNELLY: 

Q. Mrs. Green, you testified that the surface of the floor in 
front of the theatre, that is the terrazzo, looked as if it had been waxed. 
By that, do you mean that the surface of the terrazzo was very shiny 
looking and hada glaze to it? A. Yes. 

Q. That is all that you mean? A. Yes. 

* * ok 

BY MR. GREGG: 

98 Q. How close were you to the person in front of you at the 
door? A. The person in front of me was holding the door for me to 
come out. 


Q. Did you see that person let go of the door? A. Well, the 


person held the door until after I was out. 
Then they let go of the door? A. Yes. 
And the door was starting to close behind you, is that right ? 
I think so. 
. Did you see the door come in contact with Mrs. Ruffin ? 
A. No, I didn't. 
Q. Did you hear Mrs. Ruffin make any remark or exclamation 
as she fell? A. As she fell or after she fell? 
Q. Asshefell. A. The only thing I heard was a noise of a 
fall. 
Q. You did not see the fall? After you heard her fall you 
turned around and saw her? A. That is right. 
Q. Where was she at that time? A. Well, Mrs. Ruffin was 
lying on the floor when I saw her. 
Q. Was she outside of the doorway? A. No, part of her body 
was on the carpeting and the other part was on the marble surface. 
Q. What part of her body was still on the carpeting? A. I 
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think this part of her back because her leg--she fell on her left side 
and when I saw her she was like this. | 

Q. If this is the door that you left by, the door closest to New 

York Avenue, which of these two doors was it, if you recall? 
100 A. It was the door next to the showcase. 
Q. That would be this door over here? A. Facing Fourteenth 

Street. 

Q. That door opens up, does it not? It does not pull, you do 

not pull it in as you are leaving? A. The door was open when I got to 
the door. 

Q. You mean it was open out into the lobby, under the marquee ? 


A. Yes. | 
Q. When you turned around and saw Mrs. Ruffin, she was lying 
with approximately half of her body in the theatre and the top part here, 
which is her shoulders and her head, were still inside the theatre, is 
that right? A. Yes. 
Q. Were her feet out of the theatre? A. Yes. 
Q. Was the door against her feet and it was holding the door 
open? A. I don't remember because she didn't get to the door because 


I was outside. This person that was in front of me, they were holding 


the door for me. 
Q. Approximately where were you when you heard|/Mrs. Ruffin 


fall? Were you beyond the end of the door that was being held open for 
you? A. Iwas just about at the end of the door. | 
101 Q. In other words, right about there somewhere, is that right? 


A. Yes. 
Q. Mrs. Ruffin's feet were out in the marble-like area, were 


they not? A. Yes. 
Q. Her body was back in the lobby, on the carpeting? A. Part 
of her body was on the carpeting. 
Q. Did you see a raised sill or some type right along there as 


you looked around? A. I don't understand you. 
Q. Did you see on the floor a raised doorsill? In other words, 
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a metal sill where the door and the floor come together? A. Yes. 

Q. Did you hear any squeal or a slip or anything like that just 
prior to hearing Mrs. Ruffin fall? A. The only thing I heard was a 
hard fall. That's the only thing I heard which made me turn around 
and when I turned around Mrs. Ruffin was on the floor. 

Q. You don't remember how the doors were as you turned 
around and saw Mrs. Ruffin? A. No, I don't. 

Q. When you say you brushed something off the coat, whatever 

102 it was, you do not know whether it was on the coat from the fall 
or not, do you? A.| I know there was nothing on her coat before. 

Q. You do know that? A. Yes, because when I entered the 
movie, we were there in the lobby together and I remember looking 
because I admired her coat and then I didn't see anything then. 

Q. That was as you went in? A. Yes. 

Q. You did not see the coat during the time that you were 
watching the show, did you? A. No. 

Q. Nor did you look at that coat again until after the fall? 


* * 


REDIRECT EXAMINATION 
BY MR. HARRIS: 


Q. Mrs. Green, did you notice any brownish substance on the 


coat of Mrs. Ruffin as you were coming out of the theatre? A. What 
do you mean? 


Q. Before the fall. A. No, I didn't. 
* * * 


RECROSS EXAMINATION 
BY MR. GREGG: 
Q. Asa matter of fact, you did not see Mrs. Ruffin's coat as 
you were coming out of the theatre right before the fall, did you? 
A. No. 


MR. GREGG: No further questions. 
* * * 
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EDWIN ROSENFELD | 
was called as a witness by and on behalf of the plaintiff and, being first 


duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HARRIS: 
Q. Will you state your full name? A. Edwin Rosenfeld. 
Q. By whom are you employed, sir? A. Iam the District 
Manager for the Trans-Lux Theatre here in Washington. | 
Q. Were you so employed on the 24th day of March!1958 ? 
A. Iwas. 
Q. Now, as District Manager of the Trans-Lux Theatre, do 
you know whether or not it is a corporation? A. It is. 
105 Q. Did you know anything concerning repair work or resurfac- 
ing work being done by the United States Tile and Marble Company at 
or near the entrance to your theatre? A. Yes, sir. 
Q. What was the occasion for such work being done on the 24th 
of March 1958? A. The men had been there the week before to fill in 
some patches and they were there that day a week after to bring--well, 
to do the processing they do to make it look or match the terrazzo that 
was already done. 
Q. They were there also to smooth it out, were thby not ? 
A. I imagine that is part of the process. | 
Q. Now, on that day, the 24th of March, do you know about 
what time the men arrived? What time did the United States Tile and 
Marble Company men arrive? A. LIarrived at the theatre at approxi- 
mately nine-fifteen and the men were already there. 
Q. Were they working at that time? A. At that time they 
were working on the right front. That would be the north/ side. 
Q. That is right here? A. No. Let me show you. 
Q. They were working near New York Avenue ? A. Working 
on the left side. 
106 Q. That is New York Avenue side? A. That is right. 
Q. Did there come a time when they completed the work on 
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that side, is that right? A. That is right. 

Q. While they were working on the New York Avenue side, were 
people going in and out of the theatre ? A. The tickets were being sold 
at the box office and the people were being let in the north side. Only 
the south side doors were locked and the men had erected a barricade 


there on the south side. 
Q. When the work on the south side, that is the New York Ave- 


nue side, was completed, what did the workmen do, if you know? 
A. They reversed the process. 

Q. They then began to work on the north side? A. Right. 

Q. What happened with respect to the south side, this door 
here? A. Well, that was now free and clear to be used by the patrons. 

Q. Do you know about what time of the day it was that the New 
York side door or the south door was open to traffic? A. No, I don't, 
sir. 

@. Do you know how the men accomplished their work to 

107 smooth out this terrazzo? A. No, I don't. 

Q. Did you see them at work? A. Isaw them working when I 
came into the theatre. I left at ten-fifteen to make my bank deposits 
and I was out until about three o'clock in the afternoon. 

Q. Were they using a type of a machine, buffer, or some sort 
to smooth this out? A. It looked like a machine that is used in fixing 
floors that you see around commercial buildings. 

Q. Did it have a brush on it? A. No brushes. 

Q. What was it, if you know, touching the surface ? 

A. There was a carborundum wheel in the place of a brush. 

Q. Did you look at that brush to see if there was a carborundum 
wheel? A. No. 

Q. You were told that? A. Isaw the machine. 

Q. You did not see what kind of a brush was on it? A. There 
was no brush. 

Q. You do not know what kind of a disk was on it? A. No, I 
do not. 
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* 
CROSS EXAMINATION 
BY MR. GREGG: 


* * * * 


Q. When you came in, did you come in through the front door 
that morning? A. Yes, I did. 


Q. The men were working there at that time? A. ‘That is right. 


Q. The ticket office was not open? A. No. 
Q. You do not know how long they had been there before you 
arrived? A. That is right. 
Q. I understand from what you say that the men had been there 
on a previous occasion to patch some cracks in the terrazzo surface? 
A. Right. 
109 Q. The terrazzo area is roughly the area between the doors 
entering the lobby and the sidewalk, is it not? A. That is right. 
Q. This entire area is covered by terrazzo surfacing? 
A. That is right. 
Q. What color is that terrazzo surfacing? A. It is a forest 
green, with white stones. 
Q. Now, are there any lights underneath the marquee of the 
theatre? A. Yes. 
Q. Which would be directly over the terrazzo surface, would 
it not? A. Yes. 
Q. What kind of lights are there there? A. They are 15-watt 
bulbs and about 300 of them. 
Q. When are those lights turned on? A. We have four strips 
of lights under the marquee and according to the light intensity on the 
street, as it darkens, we gradually light all the lights. We have some 
on at all times when we open so people should know the theatre is 
open and there are two rows of lights on. 
Q. Do those lights, to your knowledge, reflect on the terrazzo 
surface? A. Yes, they do. 


Q. Give it what appears to be a shiny look? 


34 

110 MR. HARRIS: I object as this calls for a conclusion on the part 
of the witness. 

THE COURT: Well, I think the question is a little leading. 
Will you rephrase it? 

BY MR. GREGG: 

Q. Were the lights on? A. Yes, sir. 

Q. With the lights on, what does the terrazzo look like, Mr. 
Rosenfeld? A. It gives it more of a shine than they normally would 
have. 

Q. When the weather is sunshiny, does that have any effect on 
the appearance of the terrazzo surface? A. Yes, it does. 

Q. What effect does that have? A. Well, light on the stone 
is diffused, causing a glow and the more light the more glow. 

Q. Do you recall what kind of weather it was on this particular 
day? A. A fair day. 

Q. Sunny? A. About like today. 

Q. The men had been at--the United States Tile and Marble 
Company men had been there on a previous occasion to patch some 
cracks inthe area? A. That is right. 

* a * 

112 REDIRECT EXAMINATION 

BY MR. HARRIS: 

Q. Mr. Rosenfeld, your marquee extends all the way to the 
sidewalk line, does it not? A. Right. 

113 Q. Are there lights from the marquee all the way back from 
the marquee, extended from this point all the way over to the sidewalk 
edge, are there not, sir? A. It extends right to the curb. 

Q. The edge of the curb? A. Yes. 


Q. Are there lights on the marquee right along its edge? 


A. No, sir; the lights run--according to that the lights run west to 
east. They do not run north to south. 
Q. How many rows of lights do you have? A. There were 


approximately 20 rows. 
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Q. There are lights right along somewhere around the edge of 


this marquee? A. That is right. 
Q. Did you see any reflection of the lights on the sidewalk at 
any time? A. Yes. 
Q. The sidewalk reflects the lights ? A. Onthe street, yes, 
sir. 
Q. Does the sidewalk look polished? A. Under certain condi- 
tions I have seen the concrete looking shiny. 
Q. With the dry sidewalk? A. Right. 
114 Q. The week before March the 24th, when the United States 
Tile and Marble Company had returned to your concern to do their 
repair work--that was to repair.a job that they had previously done-- 
is that correct? A. That is correct. 
Q. When had they originally done the job? A. About a year 
prior to that. 
Q. You refused to pay, did you not, until they had done the job 
right? A. That is right. 
Q. So they came back a week from March the 24th'to patch 
these cracks? A. That is right. 
Q. They still did not do it right, that is, right to your satisfac- 
tion? A. The week before the accident? 
Q. Yes. A. The week before the accident they filled these. 
Now, I know this happened the first time so that the material they put 
in the ground must settle and have to wait a week before it/is hard 
enough for them to come back and process it. 
Q. They were there also, I think you said, to match the colors 
so that the color of the repair surface would be the same as the origi- 
nal portion of the other surface, is that correct? A. That is right. 
* * * * 
115 Q. You know that they did not confine their activity, with the 
machine, to the square that you marked? A. This I don't know. I 
presume that they covered everything just like you do in your kitchen. 
You don't do a spot, you do the whole thing. 


36 

MR. HARRIS: No further questions. 

MR. DONNELLY: I have nothing further. 

MR. GREGG: Nothing further. 

THE COURT: You may step down, sir. 

MR. HARRIS: Your Honor, this is the time scheduled for 
Dr. Engh to be here. He was to be here at 11 o'clock and I regret that 
I have no other witnesses to offer at this time, other than Dr. Engh. 
I also have another doctor due here at 12 o'clock. 

THE COURT: Suppose you approach the bench a minute. 

(The following was conducted out of the hearing of the jury: 

MR. DONNELLY: You have nothing more than medical testi- 
mony to put on now, is that right? 

MR. HARRIS: Yes. 

THE COURT: Your whole testimony as to the damages now is 
just to the two doctors ? 

MR. HARRIS: Yes. 

MR. DONNELLY: Well, I, of course, think it would be proper 
to adjourn at least until the doctors get here. In the meantime I have 
a motion to make on this case. 


THE COURT: Suppose I excuse the jury and you make your 


motions.) 
cd * * * 

120 MR. GREGG: I would like to make a motion also. I do not know 
whether Mr. Harris would prefer to answer both at the same time or 
answer them separately. 

MR. HARRIS: I guess I am entitled to answer them as they 
come up. 

MR. GREGG: That is agreeable with me. 

THE COURT: All right. 

MR. HARRIS: My friend apparently forgets that the manager of 

121 the theatre told Mrs. Ruffin that something had just been put on 

that floor and he gave a name to the substance but she doesn't know what 
the name was. 
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The testimony of Mrs. Green is that there was some "brownish" 
sort of substance that came off of the floor onto the coat of Mrs. Ruffin. 
Mrs. Ruffin was a business invitee upon the premises of the 
Trans-Lux Theatre. Now, if there was--assuming just for this par- 
ticular point of the argument--if there was a dangerous condition 
created and it was not in fact created by Trans-Lux or, as {they claim, 
it was created by the independent contractor; this business invitee is not 
supposed to go and show what the relationship is between Trans-Lux 
and the United States Tile and Marble Company, so as to say that the 
Tile and Marble Company was an independent contractor. We do not 
know that. All we know is that we came upon the floor and that the 
floor was slippery. There was something on it and it was testified to 
but was told to Mrs. Ruffin by the manager of the theatre. 
In addition, assuming that there was no foreign substance on the 
floor, there is testimony that there was some type of a machine with a 
carborundum disk or some sort of a disk that was used for|the purpose 
of matching up these colors and that the floor was then rendered in this 
slick and shiny condition. The burden, insofar as Mrs. Ruffin is con- 
122 cerned, is not to distinguish between the liability of the so-called 


independent contractor and thus far there is no proof that they were and 


I think the burden is on the Trans-Lux Theatre if they are going to de- 
fend on the ground that the work was done by any independent contractor; 
that it was firm and certain, and cannot be asserted without proof. 
There is also a Sears Roebuck case in this jurisdiction. I do 
not know the name of the plaintiff but it is 67 Appeals, D. Cc. That 
holds that the business invitee--that a businessman is responsible to 
see to it that the independent contractors doing repair work to the 
building does it in a safe and workmanlike manner So as not to render 
it unsafe for walking upon. So, in view of all the evidence this is 
certainly enough here, or at least in my theory, to go to the jury as 
against the Trans-Lux Theatre. 
First of all, they have not shown the Court that the| work was 
done by any independent contractor. We do know it was done. We are 
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suggesting both of them. We later found out by the pleading there was 
in fact the Tile and Marble Company who was acting for and on behalf 
of the theatre corporation. So, it is the theory that there was a foreign 


substance on there as Mrs. Ruffin said was told to her by the manager 


and as Mrs. Green said she wiped some "brownish stuff" off the coat of 
123 the lady. In any event, you have here a situation where there 

was a matter of minutes between the end of the polishing process and the 

time that the doors were thrown open to the public and certainly that 

creates some sort of presumption as to some type and kind of manner 

of the workmanship on the floor. 

MR. DONNELLY: I would like briefly to respond, your Honor, 
if I may. 

THE COURT: Go ahead. 

MR. DONNELLY: Briefly, they are relying apparently as to 
the statement that the manager told her that something was put on the 
floor by the United States Tile people. All right. Let's assume some- 
thing was put on the floor. What was put on the floor? We still do not 
know. He made no attempt to find out. All they have testified to is 
that there was some "brownish substance" on the coat. That does not 
mean anything. It could have been dirt. The witness Green testified 
she did not know what it was and did not testify as to how much the coat 
was covered or anything. Nobody knows what the substance was so we 
are still lef t in the dark as to what was on the floor, is anything. 

* * * ok 

125 MR. HARRIS: May I say another word on the question of notice? 
This is not a case of maintaining a floor or a surface. Here is a case 
where there were repairs and almost immediately after it was finished 
the doors were thrown open to the public and an accident occurred. 
Now, if Trans-Lux sets up as an affirmative defense what work was 
done by independent contractor or we do not have to prove agency, nor 
do we have to prove the relationship between Trans-Lux and the Tile 
and Marble Company. When you repair a floor it would be utterly 
foolish to say that the law requires some notice after you repair that to 
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say that you have repaired it ina negligent manner and rendered the 


126 surface unsafe for walking upon. 
Now, even though Trans-Lux does prove that the United States 
Tile and Marble Company is in fact, or was in fact its independent con- 
tractor, certainly on the theory that the theatre maintain a public place 
of entertainment to which persons are invited to come to those premises, 
they have a duty through its agents and the agent has a duty |as an inde- 
pendent contractor to see that the repairs were made in a manner that 
would not render the surface unsafe or do it in a negligent manner. 
* * * * 
MR. GREGG: Your Honor, I would also like to make a direct 
verdict at this time upon behalf of the defendant, United States Tile and 
Marble Company. 
* * * * 
130 MR. HARRIS: Well, one thing that the plaintiff's case has, in 
reference to this last remark, is that it was not only shiny where she 
fell, but she said there was something on there which made it danger- 
ous, or slick or slippery. That was throughout her testimony. Aside 
from that, that was told to her by the manager. 
THE COURT: Well, Mr. Harris, of all the evidence of liability 
here, it seems to be that the jury would have to speculate.; This is in- 
sufficient evidence to make a prima facie case against either one of 
these defendants. 
MR. HARRIS: I would like to ask permission to call Mr. Per- 
kins, the man who told this lady that something was on the |floor and 
she did not know what it was, the man who made the statement to her. 
Yesterday he was at Mt. Alto and I don't know where he is/going to be 
today. 
MR. DONNELLY: Your Honor, I just do not think that is the 
case. They have had an opportunity to prepare the case in this law- 
suit and there has been no attempt at any time to put on witnesses from 
the Trans-Lux, nor depositions, or anything in this case. | He has not 
attempted to prove a lawsuit. | 
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Now, at the conclusion of their case he wants to. bring in some- 


131 one else who is designated as a night manager and hope to try 


to reopen the case at this point. 

MR. HARRIS: The case has never been closed. 

MR. DONNELLY: He has presented his case and he stated the 
only thing he had left was to put on witnesses for the medical testimony. 
I do not think it is proper at this point to go ahead and proceed. He 
does not know what he is going to get out of Mr. Perkins and at this 
point everything is still speculation. I do not see where he has a 
right to submit the Court and the defendants to additional time on this 
case. 

MR. HARRIS: Well, now, there were interrogatories in this 
case. We obtained the name of Mr. Perkins and counsel will recall 
that yesterday I asked him if Mr. Perkins was going to be here and he 
said that Mr. Perkins was at Mt. Alto because he had some shrapnel 
and he was in there for a checkup, and that he probably would be back 
today . 

Now, the answer to the interrogatories concerning this case, 
concerning not only Mr. Perkins, but also Mr. Erickson, a secretary- 
treasurer of the corporation, who, incidentally, is up in New York 
and would not be here. 

Mr. Rosenfeld is a general manager but Mr. Perkins is also 
the manager on duty on the premises at that time and I think the Court 
and jury should have the benefit of seeing if he did in fact make those 
remarks to Mrs. Ruffin. 

132 MR. DONNELLY: Your Honor, let us assume that the man did 
make this remark.’ I do not doubt that he made these remarks. There 
is no dispute on that. What does that prove? 

The point is, Mr. Perkins did not see the accident and he came 
to the scene of the'accident some time later and I think the lady will 
have to admit that. She admitted it? 

MR. GREGG: Yes. 

MR. DONNELLY: The point is, what was put on that floor? 
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Now, I have not heard any testimony from the plaintiff's counsel. We 
would like to know what was on that floor. I told the jury in the open- 
ing statement that we did not know what was on that floor. There has 
been no attempt by the plaintiff's counsel to produce any proof here. 
The men did work on the floor but there has been no attempt to prove 
what was onthat floor. Everything is cold turkey right at this point. 
I have no idea where he is going now. 
He should have prepared this case before he came to trial. 
MR. HARRIS: The people? Sure enough, they are there. 
Well, I will not say any more. 
THE COURT: I think you should have been prepared to call the 
gentleman. You do not seem to be ina position to make a proper proof 
133 on that, I would say. 
MR. HARRIS: I believe if he came he would say the same thing 
the witness testified to. 
MR. DONNELLY: I will agree to it. 
THE COURT: You would stipulate that he would say that ? 
MR. DONNELLY: I do not doubt what the lady said. 
THE COURT: The witness stated that the manager had told her 


that they had just put something on the surface. He called it some kind 


of name but she does not remember what it was. 

All right. I will still adhere to my decision. I do not think 
there is a prima facie case of any negligence against either one of the 
defendants. 

MR. HARRIS: May I state a stipulation in the record? 

MR. DONNELLY: I will stipulate for the record, Mr. Harris, 
that Mr. Perkins undoubtedly stated that. I have no reason to doubt 
what this lady says is true. 

THE COURT: He would testify the same as the plaintiff? 

MR. DONNELLY: Yes, ma'am. 

MR. HARRIS: That there was something put on the floor ? 

THE COURT: The plaintiff's testimony has been accurately 
recorded in the record by the reporter as to what the manager said. 
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134 MR. HARRIS: That there was something put on the floor that 
morning, the name of which he told her and she could not remember 
the name of the substance that was put on there. 

THE COURT: I am just consulting my notes. 

MR. DONNELLY: The official record will show the exact words. 

MR. HARRIS: My recollection is that Mrs. Ruffin testified that 
the manager told her that something had just been put there that morn- 
ing. He told her the name of it but she did not remember the name of the 
substance. Iam again requesting that we find out the name of that 
substance from Mr. Perkins. 

MR. DONNELLY: I have nothing further to say. I have agreed 
to everything that this witness said. I will agree to it, that it repre- 
sents a true statement of fact that Mr. Perkins will undoubtedly testify 
and say this. 

MR. HARRIS: You have another situation where the work has 
just been completed. 

MR. DONNELLY: There is no showing at all how long they had 
been there when that job was finished. 

MR. HARRIS: Mr. Rosenfeld knows the time and he stated that 
they came at nine-fifteen and when he left they had started to work on 


the other side. They were not there more than two hours working on 


this floor, at the most. So, from the time they came until 12:45, it 

135 could not have been over 40 minutes that they had just stopped 
working there. It is my understanding that they left work on this side 
at two o'clock. Now, where you have repair work done--a repair work, 
mind you--and it has just been completed and the doors just thrown open 
to the public, it is'our contention that it is rendered so unsafe and so 
unwalkable that it was inherently a dangerous condition. I think we have 
a different case. 


* * * * 


136 THE COURT: The Court will grant the motion of both defendants. 


* * * * 


EEE 
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ORDER OF JUNE 16, 1959 
Judge Kelly 

Cause resumed. Defendant Trans Lux Theater's Motion for 
Directed Verdict granted. 
Defendant T. Altimont, t/a United States Tile and Marble Co's 
Motion for Directed Verdict granted. 

Wherefore, Verdict for the Defendant Trans Lux Theater. 
Verdict for the Defendant T. Altimont, t/a United States Tile 
and Marble Co. 


THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 2483 
Bessie Ruffin, Appellant, 
Vv. 


Trans-Lux Theatre, a body corporate, and T. Altimont, 
t/s U. S. Tile & Marble Co. , Appellees. 
| 


Appeal from The Municipal Court for the | 
District of Columbia, 

Civil Division. 
(Argued November 23, 1959 Decided December 15, 1959) 
De Long Harris for appellant. 
William J. Donnelly, Jr. , with whom Richard W. Galiher and 


William E. Stewart, Jr., were on the brief, for appellee Trans-Lux. 


James C. Gregg, with whom Hugh Lynch, Jr., and Charles 


E. Channing, Jr., were on the brief, for appellee T. Altimont. 
Before Hood and Quinn, Associate Judges, and Cayton (Chief 
Judge, Retired) sitting by designation under Code, $ 11-776(b). 
CAYTON, Acting Judge: Appellant suffered a fall in a theatre 
lobby. She sued the theatre and a contractor who had done some work 
on the lobby floor. At the end of her case the trial court directed 
verdicts for both defendants. | 
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Our first question is whether there was a prima facie case. 
Plaintiff fell as she was stepping from the carpeted area of the theatre 
through a door onto the terrazzo floor of the lobby. Describing the 
floor, plaintiff on direct examination said, "It was slick or something 
there"; "it was either icy or glassy"; "it looked like glass and was 
very shiny and slick."" She also said the theatre manager told her 
something had been put on the floor that morning, but she could not re- 
call what he said it was. On cross-examination she said the floor was 
dry but "glassy", "slippery", and looked like glass. She saw no grit, 
sandy substance or water on the floor. A lady who was with plaintiff 
testified that the floor looked "very glassy", "'as if it had been waxed." 
Also that after the fall, there was on plaintiff's coat something of a 
"brownish looking color" which had not been there before. Plaintiff 
also called the theatre district manager who said the contractor's men 
had worked on the floor a week earlier and had returned that day to make 
the repaired areas match the color of the rest of the floor, and also 
("I imagine") to smooth it out; that the machine they used had a carbo- 
rundum wheel, but'no brushes. He said there were about 300 light 
pulbs under the theatre marquee, which gave the terrazzo floor a glow, 
and sometimes made even the outside concrete sidewalk look shiny. 

On the record before us we must hold that plaintiff's evidence, 
viewed in its most favorable light, was insufficient to make out a prima 
facie case. There was no evidence from which the jury could have 
found or inferred that plaintiff's fall was caused by a foreign or dan- 
gerous substance on the floor, or by negligent maintenance. This case 
is quite unlike Doctors Hospital v. Ba tey,2/ relied on by appellant. 
There, on a rainy day, the floor was "visibly and palpably wet" and 
defendant had made no effort for six hours to go over it with a dry mop. 


This case is also unlike Giant Food Stores, Inc. v. Fine ,2 where it 


was said that whether mopping operations had left a floor ina damp 


, cme cae 156 F.2d 569 
, 269 F.2d 542. 
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condition was a question for the jury. Nor is there help for appellant 
in Embry v. Sears, Roebuck & Company 2 where we held that plaintiff 
was entitled to go to the jury on evidence that there was a visibly pro- 
truding obstruction in a store aisle. 

We agree that negligence may sometimes be proved by circum- 
stantial evidence. But merely proving a fall is not enough, All that 
plaintiff proved here is that she fell on a floor which was shiny or 
slippery. In a recent case such evidence was held insufficient. _Brooks 
v. Capital Transit Co. , 105 U.S. App. D.C. 48, 263 F.2d/494. There 
as appears from recitals in the joint appendix (though not repeated in 
the opinion), plaintiff fell on bus steps which she described thus: "they 
looked a little shiny"; "I had a feeling that there was something slippery 
on the steps"; and "It felt like my foot was sliding in something."' The 
case was dismissed at pretrial, and the ruling was affirmed on appeal. 

So also, a directed verdict was affirmed when a plaintiff who 
had fallen said "there must have been something wrong or it would not 


have pulled the heel off my shoe."" Brown v. Capital Trans it Co., 75 
U.S. App. D.C. 337, 127 F.2d 329, cert. denied, 317 U.S. 632, 63 
S.Ct. 61, 87 L.Ed. 510. To the same effect is Reece v. Capital Transit 
Co., 97 U.S. App. D.C. 274, 230 F.2d 824. 
The strongest part of plaintiff's showing was that "something" 


had been put on the floor. But that something was not described--and 
certainly was not characterized as being dangerous or likely to cause 

a fall. The same must be said of the evidence that after the fall there 
was a "brownish substance" on her coat. The evidence gave no clue 

as to what the substance was. We need not go as far as those decisions 
which hold that merely waxing or oiling a floor is not negligence per se~ 
Here there was simply no proof that plaintiff's fall was in any way con- 
nected with anything which had been done tothe floor. Onjso bare a 
showing a plaintiff cannot be permitted to get to the jury. See 


37 D.C. Mun. App. 144 A.2d 891. 


4/ Burg v. Great Atlantic and Pacific Tea Company, 7th Cir., 256 F. 
2d 613; Sears, Roebuck & Company v. Wedgeworth, 5th oe , 252 F. 


2d 759. See also Scott v. United States, N.D.N.Y., 158 . Supp. 810. 
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MacMaugh v. Baldwin, 99 U.S. App. D.C. 247, 239 F.2d 67; F. W. 
Woolworth Co. v. Williams, 59 App. D.C. 347, 41 F.2d 970. 

Appellant says the motions for directed verdict were made be- 
fore her case was closed. But the transcript clearly shows that her 
counsel had announced that he had no additional witnesses to present, 
except one or possibly two physicians; also that he did not protest the 
timeliness of the motions, but participated fully in arguing the motions 


on their merits. The contention is without merit. 


Another question is whether appellant should have been per- 


mitted to call an additional witness after her case had been closed and 
arguments heard, and apparently completed, on the motions for di- 
rected verdict. Under the circumstances this was a matter of discre- 
tion. Edgar v. Thayer, D.C. Mun. App. A.2d = (No. 2437, decided 
November 4, 1959). The trial court did not abuse or improperly ex- 
ercise that discretion. 

Affirmed. 
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(i) 
QUESTIONS PRESENTED 


1. Ifa theater patron slips and falls on a weather exposed, dry, 
grit-free terrazzo floor in a theater exit which is alleged to be shiny 
and slippery because it looks as if the floor had been waxed, and there 
is no evidence introduced as to the condition of the floor at the time of 
the fall, and no evidence is presented to show that the floor |contains 
anything on the surface, but there is evidence of the existence of a 
nondescript "brownish substance" on the victim's coat after the fall, 


and there are numerous lights directly overhead on a marquee, is 


this sufficient to make out a prima facie case of negligent floor main- 
tenance or enough to show the presence on the floor of a foreign object 
which the theater owner should have had notice of before the accident. 


2. If a motion for a directed verdict is made after a party-plaintiff 
has produced all of her witnesses on the question of liability and the only 
remaining witnesses to be called were medical witnesses, is there an 
abuse of discretion by the trial court if after full argument on the motion 
the court refuses to allow the plaintiff to call a witness who has never 
been interviewed or contacted by the plaintiff or her counsel prior to 
trial either informally or by use of discovery under the Federal Rules 
of Civil Procedure. 


QUESTIONS PRESENTED 
COUNTERSTATEMENT OF CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. The Appellant Failed to Make Out a Prima 
Facie Case of Negiigence Aes Either 
Appellee - 


. The Municipal Court of Appeals Did Not Err 
When it Ruled that the Trial Court Did Not 
Abuse its Discretion When it Ruled on the 
Motions for Directed verdict after all Liability 
Witnesses were Presented but before Medical 
Witnesses were Introduced 


CONCLUSION . 
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COUNTERSTATEMENT OF CASE 


The pretrial order specified that appellant's basis for a cause of 
action against the appellees was "that the surface contained, wax, polish, 
or other substance rendering the same unsafe for walking upon."" The 
pretrial order further specified that it was appellee T. Altimont, who 
allegedly made the floor surface dangerous (J.A. 10). In the opening 
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statement to the jury appellant's counsel stated that appellant fell upon 
a waxed or polished terrazzo floor as she was leaving the Trans-Lux 
Theatre, but "whether it was polished or waxed, what substance it was 
we don't know."" He further stated that appellee Altimont had polished 
the floor in question in such a manner that it was in a highly polished 


and slippery condition (J.A. 12). At the conclusion of appellant's open- 


ing statement, counsel for appellee Altimont approached the bench and 
asked appellant's counsel for the theory of liability upon which he was 
relying in order that Altimont would know the nature of the charge of 
negligence that he was defending. Appellant's counsel informed the 
court that he did not know what the substance was, and that he was not 
claiming that there was wax on the floor, but that a machine had put a 
high polish upon the floor by some mechanical means (J.A. 13-14). 


The appellant on direct examination testified that her foot slipped 
upon the floor as she was leaving the theatre. She described the floor 
as looking like it was highly polished or glassy and slick (J.A. 16); that 
after her fall Trans-Lux's manager spoke with her and said that some- 
thing had been put on the floor in the morning, but that she could not 
recall what it was (J.A. 16). This statement by the manager was objected 
to by both appellees and the trial court sustained the objection of Alti- 
mont (J.A. 16). 


On cross-examination by Trans-Lux, appellant testified that she 
did not observe the condition of the floor before she fell (J.A. 19); that 
after the fall she noticed nothing on her coat, dress, stockings or shoes 
(J.A. 19); that the floor was dry; that the floor had no grit or foreign 
substance thereon (J.A. 19-21); that when she was asked if there was any 
thing on the floor she replied, "there was something on it. It appeared 
shiny."; that she asked if she was concluding that there was something 
on the floor because it appeared to be shiny and glassy, and she replied, 
"Yes." (J.A.-20). 
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On cross-examination by appellee Altimont appellant testified that 
it was a clear, sunny day and the streets were dry (J.A.-20); that she 
did not look at the floor while entering the theatre (J.A. 21); that her 
friend, Mrs. Green, and others proceeded her out of the theatre and no 
one else fell (JA-21); that the floor was dry; that she saw no substance 
on the floor (J.A.-24); that she did not know if she noticed the glare of 
lights on the floor (J.A.-24). 


The witness.Mrs. Green testified that she did not see| the appellant 
fall; that the floor appeared to be glassy and looked as if it had been 
waxed (J.A. 27); that she only overheard the manager say to appellant 
after her fall that she should go to the hospital (J.A. 27). 


On cross-examination by Trans-Lux, Mrs. Green was asked if 
she was concluding the floor looked as if it had been waxed) because it 
was shiny, and she answered, "Yes" (J.A. 28). 


The appellant's last witness was Edwin Rosenfeld, District Manager 
for Trans-Lux Theatre. He testified that he left the theatre at 10:30 a.m, 
and returned at about 3:00 p.m.; that he did notice some man working with 
a machine in front of the theatre (J.A. 32); that the machine apparently 


had a carborundum disc thereon (J.A. 32). On cross-examination by 


Altimont he stated that the marquee in front of the theatre consists of a 
large number of electric bulbs which are on all the time and that the 
light therefrom causes the terrazzo to appear shiny (J.A. 33-34). On 
re-direct examination, he said that under certain lighting conditions he 
had even seen the public sidewalk when dry appear to be shiny under the 
marquee (J.A. 35). 


At the conclusion of Mr. Rosenfeld's testimony. appellant's counsel 
was asked by counsel for appellee, Trans-Lux, and the Court if he had 
any more evidence on liability and when informed that he did not (J.A. 36) 
both appellees moved the court for directed verdicts and their respective 
motions were granted. 
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The interrogatories addressed to the appellee Trans-Lux and the 
answers thereto (J.A. 3, 4, 5 and 6) were not introduced into evidence at 
the trial of the case. 


SUMMARY OF ARGUMENT 


The Municipal Court of Appeals properly affirmed the directed 
verdict in favor of the appellee, Trans-Lux Theatre. The appellant did 
not produce any evidence to show the cause of the fall nor did she produce 
any proof of negligent maintenance or facts upon which an inference of 


negligence could be made against either of the appellees. 


Her contention that the trial court erred when it directed a verdict 
before she completed her case is without merit. At the time the appellee 
Trans-Lux moved the trial court for a directed verdict, appellant did not 
have any additional evidence to offer on the issue of liability. The appel- 
lant did not make any proffer of Perkins' proposed testimony before or 


after the motions were argued. 


ARGUMENT 


I 


THE APPELLANT FAILED TO MAKE OUT A PRIMA FACIE 
CASE OF NEGLIGENCE AGAINST EITHER APPELLEE 


In order to recover from the appellee Trans-Lux, it was necessary 
that the appellant carry the burden of proof and show that Trans-Lux 
failed to exercise its duty of reasonable care to her while she was upon 
the premises. The mere fact that appellant slipped on appellee's floor 
did not shift to Trans-Lux the burden of establishing that the accident 


did not occur through its negligence nor did it create a presumption of 


negligence against appellee. 
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The burden of proof in a case of this kind would require appellant 
to show either (1) the existence of a foreign substance on the floor which 
the appellee Trans-Lux would have had actual or constructive notice of; 
(2) that the floor was negligently maintained at the time of her fall; or 
(3) that the contractor Altimont performed some act of negligence in the 
repair process for which Trans-Lux could be liable even though Altimont 
was an independent contractor. It was not only incumbent upon her to 
show what caused her to slip but more importantly she was| required to 
produce competent evidence that the cause of her fall was attributable 
to some act on the part of either appellee or. both upon which an inference 
of negligence could be based. The sum and substance of the evidence 
adduced in this cause was that the appellant proved that she fell upon a 


dry, recently repaired, grit-free terrazzo floor that appeared to have a 


shiny surface. There is, of course, nothing unusual about 4 terrazzo 
floor having a shiny surface. This Court can take judicial notice of the 
fact that a terrazzo is a smooth surface and that it, in fact, appears 
"shiny." There was not one shred of evidence brought forth as to the 
condition of the floor at the time of her fall. Surprising as|it may seem, 
appellant made no attempt to utilize the discovery rules in order to show 
what, if anything, may have caused her to fall. 


While it is difficult to understand the precise claim of negligence 
charged against appellees, it would appear that appellant has been pitching 
her case upon the assumption that she can recover by showing that she 
slipped upon a floor that appeared to be "shiny."" In other words, her claim 
is that a "shiny" floor is synonymous with "dangerous" and "negligence." 
It also appears that she is claiming that her fall may have been caused 
by some "substance" or a highly machine polished surface, whatever 
that may be. These two propositions are inconsistent with| one another 
because if a "substance" was the proximate cause of her fall a carborum- 
dum wheel did not place "the substance" there since the wheel would by 
its very nature, grind away the surface. In this regard, it should also be 
noted that appellant in her brief also makes the point that grit may have 
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been the cause of her fall, but the record clearly shows that grit was 
not on the floor and that in fact she and her witness noticed nothing but 
adry, shiny surface. Furthermore, this allegation is raised for the 
first time in this appeal. There was no evidence introduced to suggest 
that any work done'on the floor by the grinding machine could have been 
the cause of her fall. Her principle allegation appears to be that a 
"substance" was on the floor but nothing was ever brought forth to show 


just what the substance was or might have been or how it got there. 


She attempts to fortify this contention by pointing out that Mrs. Green 
noticed a nondescript "brownish substance" on appellant's black coat. 
There is nothing contained in this record, however, to warrant an 
inference that the "brownish substance" was placed there by either 
appellee; that it was dangerous or that it was even a Cause or contribut- 
ing cause to her fall. It could have been and probably was ordinary dirt 
from pedestrian traffic. 


The appellant relies upon four cases cited in her brief to support 
her contention that there was a factual situation here upon which a jury 
could make an inference of negligence. Those cases are Menser v. 
Goodyear Tire and Rubber Company, 220 Ark. 315, 247 S.W. 2d 1019; 
Sams v. Albers Super Market, 86 Ohio App. 167, 89 N.E. 2d 101; 
Moore v. American Stores, 169 Md. 541, 182 A. 436; and Giant Food 
Stores v. Fine, __ U.S. App. D.C. ___ 269 Fed. 2d 542. All of these 
cases are readily distinguishable. 


In Menser, the plaintiff slipped on a foreign substance on the floor. 
The substance was described in that it had a definite appearance which 
looked like spilled wax and that thereafter someone had attempted to 
wipe it up. The description of the substance painted by the plaintiff 
housewife was a pretty good picture of a wax puddle which someone 
had spilled on the floor and had not wiped up. 
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In Sams, the Court of Appeals pointed out, as appellant does in 
her brief, that a jury is to decide facts that are in conflict but also those 
that are not in conflict. The issue, however, in Sams was whether or not 
the defendant had notice of a syrup that had been spilled ona market 


floor. 


In Moore, the female plaintiff, after falling, felt dirty grease on 
her hands. She noticed that the area where she fell was more greasy 
than the rest of the floor. She also described two skid marks upon the 
floor, apparently due to her feet skidding in the grease. She also testified 
that there was grease on her dress and more important - she found a 
greasy substance upon her shoes which looked like bacon grease. Her 
fall was next to the meat counter. The Court properly held that such 
facts did present a jury question as to whether or not those facts would 


impute notice of a dangerous condition to the store. 


Appellant places great reliance upon Giant. In fact, she asserts 
that the Municipal Court of Appeals decided this case contrary to the 
holding in Giant. This court held that it was a jury question as to whether 
or not Giant was negligent for having an allegedly damp or wet floor at 
the scene of the accident. The "substance" in Giant was water on the 
floor. There was no question of notice because the condition was created 
by Giant's employees. Although it is not stated in the opinion it would 
not be unreasonable to assume that this Court ruled that a)jury question 
was created because it is common knowledge that a wet terrazzo floor 


can be dangerous. 


It is clear that the above cited cases are not applicable to the 
facts of this case because there was no evidence presented here to show 
what did cause the appellant to fall and if it was a "substance" we do not 


know its nature, who put it there, how it got there and for how long a 
| 


period of time it had been on the floor prior to the accident. 
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Appellant's case bears a striking similarity to the facts in Stephens 
v. Sears, Roebuck & Co., 7th Cir., 212 F.2d 260. In that case the plaintiff 
fell on a washroom floor in defendant's store. In her testimony she stated 
"suddenly I seemed to hit a greasy or slick spot; my foot flew from under 
me and I hit the floor." She testified that when she entered the ladies' 


room she noticed that the floor was very "slick" and "shiny." 


She further testified that she thought the floor was waxed. A 
witness testifying in plaintiff's behalf stated that she concluded that 
there was wax upon the floor because it was slick. 


A jury returned a verdict in favor of the plaintiff, and the trial 


court granted the defense’s motion for judgment N.O.V. The plaintiff 
appealed. The Court of Appeals affirmed the ruling of the trial judge. 


In language most appropriate to the case at bar the Court of Appeals 
said: 


"It was incumbent on plaintiff to prove that the defendant 
was guilty of negligence in maintaining the washroom 
floor. Counsel for plaintiffs submits that waxing a floor 
is not negligence per se. If the evidence of plaintiff's 
witness standing alone, is to be considered as sufficient 
to prove the floor was waxed, it was still incumbent upon 
the plaintiffs to prove that waxing was done negligently 
resulting in a dangerous condition. The mere fact that 
Mrs. Stephens fell does not so prove. Her testimony that 
she seemed to hit a grease or slick spot, with no descrip- 
tion by her or anyone else as to the appearance of the 
alleged spot, falls far short of evidence that there was a 
greasy or slick spot. The testimony of plaintiff's witnesses 
that the floor was "slick", "shiny", or "'slippery" fails to 
definitely show a dangerous condition. These words of 
description are lacking in precision of meaning. What is 
"slippery" to one person might not be "'slippery"' to others. 
The same characteristic applies to "shiny" and "'slick"’. 


(Underlining supplied) 

Stephens is particularly applicable to this case. The well-reasoned 
opinion points out that attempting to prove negligence by the use of des- 
criptive words plus the proof of a fall does not prove negligence. The 
Municipal Court of Appeals followed this same line of reasoning. The 
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court below also cited the case of Brooks v. Capital Transit Company, 
105 U.S. App. D.C. 48, 263 F.2d 494 and Brown v. Capital Transit Com- 
pany, 75 U.S. App. D.C. 337, 127 F.2d 329, cert. denied 317/U.S. 32, 63 
S.Ct. 61, 87 L.Ed. 510. There is no significant difference to be found 
in the factual situations in Stephens, Brooks and Brown, supra, from the 
facts of this case. 


The record of this case demonstrates that appellant's position is 
founded upon an erroneous assumption that she has proved that Altimont 
is negligent and accordingly Trans-Lux would therefore be liable to her 
because Trans-Lux could not delegate the duty of maintaining its floors 
to an independent contractor. Appellant did not produce anything to 
show that anyone was negligent. The Municipal Court of Appeals properly 
affirmed the directed verdict by the trial judge because if this case was 
permitted to go to a jury, a jury would necessarily have to jspeculate in 


order to reach a decision. 


aa 


THE MUNICIPAL COURT OF APPEALS DID NOT ERR WHEN 
IT RULED THAT THE TRIAL COURT DID NOT ABUSE ITS 
DISCRETION WHEN IT RULED UPON THE MOTIONS FO 
DIRECTED VERDICTS AFTER ALL LIABILITY WITNESSES 
WERE PRESENTED BUT BEFORE MEDICAL aeNeSee 
WERE INTRODUCED. 


Trans-Lux's motion for directed verdict, when made jat the con- 
clusion of appellant's case on liability, did not in any way prejudice the 
appellant. Nothing remained in appellant's case except the production 


of medical testimony and the record so shows. There was not one valid 


reason why the motion should have been deferred until after the doctors 
had testified. A motion made at the completion of her entire case, if 
granted, would only have resulted in an unnecessary witness fee expense 
to appellant. In this regard, it should be noted that the judicial con- 
ference of this jurisdiction is giving serious consideration to the trying 
of negligence cases by splitting the liability and negligence issues into 
two separate trials. 
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The appellant cannot deny that from the date of the accident to the 
moment that the appellees made their respective motions for directed 
verdicts that she (1)| made no attempt to interview Perkins; (2) failed to 
use the numerous weapons available to her in the arsenal of discovery, 
other than the interrogatories that appear in the record of this case 


(which were not introduced into evidence); (3) did not issue a subpoena to 


the witness Perkins prior to trial; (4) did not make a proffer of the 
testimony she expected from Perkins. In this regard the record clearly 
shows that appellant was unable to make a proffer. The simple fact is 
that appellant is clutching at a straw in making an issue out of this 
contention. Trans-Lux had no obligation to furnish any of its employees 
to appellant as a witness. The appellant's brief suggests that appellee's 
counsel had agreed to produce Perkins. This is not a fact, but it isa 
fact that Altimont was seated in the courtroom throughout the trial. 
Obviously, if anyone knew if there was "a substance" upon the floor, 
Altimont would know it because he repaired the floor. He was never 
called. 


The Municipal Court of Appeals carefully reviewed the entire 
record of this case and properly ruled that appellant made no showing 
of prejudice or an abuse of discretion by the trial judge. The appellant's 
assertion to the effect that she was not given her day in court because 
she had not completed her case is wholly without merit and the record so 
shows. 


CONCLUSION 
ntion of 


The appellant has advanced nothing to justify her conte 
error in this appeal. The Municipal Court of Appeals properly affirmed 


the directed verdict in the favor of the appellee, Trans-Lux,and the 


decision of that court should not be disturbed. 
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(i) 


QUESTIONS PRESENTED 


1. Where it is alleged that a fall is brought about by negligence in 
covering a floor with wax, polish or other substance that renders the floor 
unsafe, is a motion for directed verdict properly granted where the proof 
fails to establish more than that the fall occurred on a floor which was 
described as shiny and slippery, where there is no direct proof that there 
was anything on the floor, where the injured party admits ea she saw 
nothing on the floor, where there is no other proof that there was in fact 
anything on the floor of a dangerous or unsafe nature and where the only 
possible inference of something being on the floor is contained in uncertain 
testimony of a "brownish substance" being on her coat after the fall, and 
a hearsay statement that "something" had been placed on the floor the 


morning of the fall? 


2. Where a party completes his case insofar as testimony on the 
issue of liability is concerned, his only remaining witnesses being medical, 


where he engages, participates, and argues fully on motions for directed 


verdicts urged by defendants, and where no reference is made to his inten- 
tion to call another witness to cure an essential defect in his proof until 

_ the Court indicates its intention to grant the motions and where no proffer 
of proof is made that would materially affect the issue, did te trial court 
abuse its discretion in adhering to its decision? 


COUNTER-STATEMENT OF 
SUMMARY OF ARGUMENT 
ARGUMENT: 

I. 

I. 


CONCLUSION 
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COUNTER-STATEMENT OF FACTS 


This was a civil action for personal injuries sustained by the appel- 


lant, Bessie Ruffin, as a result of a fall that occurred as she 
the Trans-Lux Theater at a time when she was stepping from 


was leaving 
|the carpeted 


interior lobby to the terrazzo surfaced area under the marquee. 
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It was alleged in the Amended Complaint that the appellee Trans- 
Lux Corporation, acting through its agent, the appellee T. Altimont, 
"negligently covered said floor with wax, polish, or other slippery sub- 
stance rendering the floor unsafe for walking upon”. (J.A.8). The pre- 
trial order likewise set out the plaintiff's theory as being based upon a 
dangerous condition created on the surface of the terrazzo flooring by the 


application of "wax, polish, or other substance." (J.A., 10). 


In his opening statement, appellant's counsel admitted to the jury 
that he did not know whether the substance allegedly placed on the floor 
was “polish or wax" (J.A. 12), andina bench conference following his 
statement, he reiterated his position by stating that he did not know wha: 
substance was used (J.A. 13), and, in fact, pointed out that "your man 
(referring to Altimont) best knows that." 


No evidence was introduced by appellant in her case in chief that 
purported to prove what substance, if any, was placed upon the floor 
area involved, and no testimony was offered bearing upon such allegations, 
except a purported statement made by the day manager of the theater to 
appellant to the effect that "something had been put on the surface," that 


morning (J.A. 16, 17), che name of which appellant could not recall. 


This statement was objected to by appellees and sustained as to the ap- 
pellee Altimont on the grounds of hearsay. 


Appellant's testimony established that she fell upon the floor of 
the lobby, and that the floor area appeared to be "icy" or "glassy", 
"slick", and "shiny". (J.A. 16, 17, 19). She concluded that the floor 
had "something" on it because it appeared "shiny". (J.A. 20). She 
admitted that the floor was dry and that she did not see any substance on 
the floor (J.A. 20, 24). 


Appellant's witness, Mary Green, had preceded appellant out of 
the door where the fall occurred and permitted the heavy door to close 
upon appellant (J.A. 22, 23, 24, 28). She heard appellant fall but heard 
no "squeal or slip" just prior to the fall (J.A. 30). Mrs. Green made 
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no effort to establish the nature of the substance, if any, upon the floor, 
and testified that the area looked as if it had been waxed only because it 
was shiny and had a glaze (J.A. 28). 


Appellant then called a representative of the theater, rather than a 
representative of the contractor Altimont, as her last witness on the is- 
sue of liability. This witness, Edwin Rosenfeld, the district manager 
of Trans-Lux, was not identified specifically as being adverse, He was 
not asked to describe the condition of the terrazzo surfacing near the 
front area, nor was he asked what substance or material, if any, had 
been placed upon it on that day to his knowledge (J.A. 31, 32). On 
cross-examination he testified that the marquee over the area involved 
has hundreds of lights on it, that the lights were on and that they reflected 
upon the surface causing it to shine or glow (J.A. 33, 34, 35), 


At the conclusion of Rosenfeld's testimony, appellant's counsel 
informed the court that he had no other witnesses, other than physicians, 
and appellees' counsel thereupon made motions for directed verdicts, 


which motions were responded to, separately, on the merits by appel- 
lant's counsel.(J.A. 36, 37, 38). In the course of the argument, her 
counsel stated with reference to the floor and its condition, "All we know 


is that we came upon the floor and that the floor was slippery.!" 


After conclusion of the arguments, the Court informed counsel that 
to permit the case to be submitted to the jury on the evidence would re- 
quire their speculation on liability, and that there was “insufficient 
evidence to make out a prima facie case against either one of these defen- 
dants." (J.A. 39). For the first time, appellant asked for permission 
to call one Perkins, the day manager of the theater who allegedly "told 
this lady (appellant) that something was on the floor."" No formal proffer 
was made and the Court adhered to its decision granting both motions for 
directed verdicts. 


The Municipal Court of Appeals for the District of Columbia affirmed 
the trial court's ruling and this appeal followed. 
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SUMMARY OF ARGUMENT 
I 


The appellant here proved only that she fell upon a terrazzo surface 
that she described generally as being shiny and slippery and failed to 
establish the necessary elements of her case sufficient to permit it to 
gotoajury. Accordingly, the trial court and the Municipal Court of 
Appeals properly granted and sustained appellees' motions for directed 


verdicts. 


II 


Appellant's contention that she was prejudiced by her own failure 
to produce the witness Perkins is groundless as is her contention that 
the trial court abused its discretion in adhering to a ruling granting the 
motions for directed verdicts, which decision was reached at the conclu- 
sion of arguments on the motion, and before any reference was made to 


the necessity of calling Perkins as a witness. 


I 


The appellant'sued the appellees alleging negligence attributed to 
them in covering a terrazzo floor area with a "wax, polish, or other 
substance" thereby rendering the floor unsafe. She offered no proof 
that a “wax, polish, or other substance" was in fact applied to the floor. 


Nor did she offer any proof that the floor was unreasonably dangerous or 
unsafe. 


The extent of her proof on the issue of liability was that she fell on 
an area that appeared to be "icy", "glassy", "shiny", or "slick"; that 
there was no grit, sandy substance, water, or other foreign substance 
on the floor that she could see, and she concluded, inferred, or deduced 
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that there was "something" on the floor because it appeared "shiny". 

She argues mainly that the aforegoing constituted a prima facie case suf- 
ficient to warrant submission to a jury, and particular reliance is placed 
upon a "brownish" substance noted briefly on her coat after the fall, and 
objectionable reference to "something", the name of which she could not 
recall, that had, according to the theater manager, been placed on the 
floor the morning of the fall. 


It is submitted that such evidence had no probative io ears 


as the material allegations of negligence were concerned and that the jury 


would necessarily have to resort to sheer speculation in order to con- 


clude that the appellant was entitled to recover. 


Appellant's conclusion of "something" being on the terrazzo surface, 
based upon its appearance is entitled to no more weight than that of the 
plaintiff in Brown v. Capital Transit Company, 75 U.S. App. |D.C. 337, 
127 F. 2d 329, cert. den., 317 U.S. 632, 63S. Ct. 61, 87 L, Ed. 510. 

In that case, involving a public carrier with a correspondingly higher de- 
gree of care than that due the appellant here, the plaintiff concluded 
"there must have been something wrong or it would not have pulled the 
heel off my shoe." | 


Similarly, in the more recent decision of this Court, Brooks v. 
Capital Transit Company, 105 U.S. App. D.C. 48, 263 F. 2d 494, again 
concerning the high degree of care due a passenger, it was held that testi- 
mony in a deposition concerning the "shiny" appearance of bus steps, and 
expressions to the effect that "I had a feeling that there was something 
slippery on the steps" and "it felt like my foot was sliding in| something" 
were held insufficient as a matter of law. Appellant here is entitled to 
no greater consideration than appellant in that case where the dismissal 
was granted at pretrial. It is submitted that the converse is true be- 
cause appellant here had the means and the opportunity of determining 
with certainty, the nature and description of the something") on the 


surface by inspection or examination, by pre-trial discovery|process 
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provided by the Rules of the Municipal Court, which are patterned after 
the Federal Rules of Civil Procedure, or, most importantly, by calling 

a representative of appellee Altimont to the stand. Her failure to do any 
of the aforegoing resulted in a failure of proof of this admittedly material 
element. In the Brooks case, supra, the bus, not specifically identified, 
immediately pulled off, with the evidence if there were such, leaving the 
plaintiff with no alternative than to rely on her description of the step. 


The trial court'here, as did the trial court in Brown, supra, after 
hearing the testimony felt that guessing or speculation would be required 
by the jury. In affirming the lower Court's decision in the Brown case, 
this Court suggested that trial courts should direct verdicts for the defen- 
dant when the evidence and all reasonable inferences to be deduced there- 
from do not constitute a sufficient basis for a verdict for a plaintiff, and 
said "where the trial judge has the opportunity to see and hear the 
witnesses, and consider matters not capable of record, his decision on 
a motion for a directed verdict is entitled to weight in an appellate court." 


The Municipal Court of Appeals for the District of Columbia consid- 
ered all of the points raised by appellant in this proceeding, and in an ex- 
tremely logical, clear, and reasonable manner disposed of each, adverse- 
ly to appellant. The cases cited by appellant and relied upon there, as 
here, namely, Doctors' Hospital v. Badgley, 81 U.S. App. D.C. 171, 


156 F. 24569, and Giant Food Stores, Inc. v. Fine, __ U.S. App. D.C. 


__, 269 F. 24 542, were distinguished as was a recent decision of the 
Municipal Court of Appeals, Embry v. Sears, Roebuck & Co., D. C. 
Mun. App., 144 A. 2d 891, because "there was no evidence from which 
the jury could have found or inferred that plaintiff's fall was caused by a 


foreign or dangerous substance on the floor, or by negligent maintenance." 


That Court's decision is in accord with prior rulings of this Court 
to the effect that negligence must be proved by competent evidence, that 
the burden is on the plaintiff to establish negligence, that a mere scintilla 


of proof is not sufficient, that neither negligence, nor a casual connection 
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between it and the accident, may be left to mere speculation and a jury 
should not be permitted to speculate as to a defendant's liability. Brown 
‘y. Capital Transit Company, supra; Reese v. Capital Transit| Company, 
97 U.S. App. D.C. 274, 230 F. 2d 824; MacMaugh v. Baldwin, 99 U.S. 
App. D.C. 247, 239 F. 2d 67; F. W. Woolworth Company v. Williams, 
59 App. D.C. 347, 41 F. 2d 970 all involved falls allegedly due to condi- 


tions existing on a floor or step, under circumstances of proof fairly 


similar to that presented here. In the MacMaugh case, this Court cited 
| 


Reese as follows: 


"The evidence left the cause of Mrs. Reese's fall 
so uncertain that the jury should not have been permitted 
to speculate that her injuries were attributable to the ap- 
pellee's negligence." 


Appellant makes no effort to distinguish these decisions or to ration- 
alize her position in the light of existing law on this subject in this juris- 
diction. It is submitted that these prior rulings required the conclusions 
reached by the Municipal Court of Appeals to the effect that: 

‘Here there was simply no proof that plaintiff's fall 
was in any way connected with anything which had been 
done to the floor." 

and that while negligence may be proved by circumstantial evidence, 
"| |. merely proving a fall is not enough." | 


I 


Appellant's claim of error or irregularity in the manner in which 
the motions for directed verdicts herein were made and granted is serious- 
ly urged as an abuse of judicial discretion on the part of the trial court. 
Her claim that her case had not been closed, is a resort to semantics that 
ignores the reality of the occurrence and finds no support in the record. 


After the trial court had heard the motions, participated in fully on 
the merits by appellant's counsel, and indicated that the motions would be 
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granted, appellant for the first time decided to call Mr. Perkins, the 


theater day manager, aS a witness. The purpose was to examine Perkins 
on the statement allegedly made to appellant after her fall explaining the 
"something" that had been supposedly placed on the floor. The original 
testimony concerning his statement was excluded by the Court, as con- 
cerns appellee Altimont, on the grounds that it was hearsay. Appellant 
did not then, or now, urge to the contrary. 


No proffer was made as to what the "something" was, what its 
nature or purpose consisted of, what its characteristics were, or how or 
in what manner it would supply the void in appellant's case. Appellant 
at the trial, in her counsel's opening statement admitted she did not know 
what the "something" was, she admitted that on the witness stand, and 
her counsel to this day admits that neither he nor she know what it was. 


How, under the circumstances, could appellant have cured the weak- 
ness of her case, and how can she, in good conscience, urge that the trial 


court's exercise of discretion was an abuse of that inherent power? 


It is significant that no effort was made to call Perkins as a witness 
until after the Court unequivocally announced its intended ruling and even 
then, no effort was made to call Altimont, whom her counsel had previous- 
ly credited with knowledge of the alleged and mysterious substance that 
was used. 


CONCLUSION 


Appellant's claim that she fell as the result of a condition created 
by appellees, namely, a floor surface containing wax, polish or other 
substance rendering the floor unsafe, required proof that there was, in 
fact, a wax polish or other substance applied by these appellees, or one 
of them, that this application rendered the floor unreasonably unsafe and 
that, as a result of the dangerous condition so created or mantained, the 
fall occurred. 
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Where, as here, appellant proved only that she fell on a/floor that 
she described as shiny or slippery, she failed to establish a prima facie 
case and failed to prove facts upon which a jury verdict could be based 
other than by guessing or speculation. Accordingly, appellees’ motions 


for directed verdicts were properly granted. 


The trial court did not abuse its discretion in declining to permit 
appellant to call another witness after her case had been closed and 
arguments on motions for directed verdicts heard. This contention, 
and other contentions advanced by appellant, were considered and justly 
resolved by the Municipal Court of Appeals, and it is urged that that 
Court's decision should be affirmed. 


Respectfully submitted, 


JAMES C. GREGG 
HUGH LYNCH, JR. 


CHARLES E, CHANNING, JR. 


1625 K Street, N. W. 
Washington, D. C. 


Attorneys for Appellee 
T. ALTIMONT, t/a 
U.S. Tile and Marble Co. 


